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The State of Plea Bargaining in Alaska 

- Otwin Marinen

( The resea re h described in the 
following article was funded by a 
Facu//y Development Gra111 from the 
University of Alaska Fairbanks. The 
author thanks the University for its 
support.) 

In 1 975, the Alaska Attorney 
Genera l banned plea barga i n i ng 
between defense attorneys a n d  
prosecutors in criminal cases. This 
ban, with some modifications, is 
supposed to remain in effect. The 
Alaska experience is often c i ted 
o u ts i d e  t h e  s ta te  to s u p po r t  
arguments that plea barga in ing -
which remains one of the more 
c o n t rove rs i a l  p o l i c i e s  i n  t h e  
American crim inal justice system -
can be abolished elsewhere as well, 
with l i tt le fear that the cr im inal  
justice system wi l l  be t ied up  in 
knots if cases are brought to trial 
rather than bargained out. However, 
using the example of Alaska to argue 
t h e  t h eo re t i c a l  a n d  p r a c t i c a l  
i mpl ications of the abolition of plea 
bargaining is l i ke ly to lead to 
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incorrect assessments - first, because 
plea barga i n ing has not tota l l y  
disappeared and second, because the 
functioning of the Alaska justice 
system differs in important ways 
from that of other states. 

It is my argument that in reality 
plea bargaining did not completely 
d isappear  after be ing  form a l l y  
banned. Recent studies of crime and 
processing data suggest that, despite 
the ban, plea bargaining continues in 
Alaska, specifically in the form of 
charge bargaining. The findings of 
these analyses are supported by 
interviews I conducted with lawyers, 
judges, district attorneys and public 
defenders in Fairbanks, Anchorage 
and Juneau in August 1989. The 
studies suggest that charges in a 
substantial number of felony cases 
are reduced between initial charge 
and final disposition; the interviews 
s u ggest  t h a t  m a n y  of t h e s e  
reductions are the result of bargains 
between prosecutors and defense 
attorneys. 

Details of Studies 

Recent analyses of cr ime data 
show a substantial number of charge 
r e d u c t i o n s .  I n  1 9 8 7 ,  a 
comprehensive study by the Alaska 
Judic ia l  Counci l  of 1 , 1 2 8  felony 
cases from 1984 found that 32 .2 per 
cent of all persons found guilty were 
convicted of a lesser offense than the 
initial charge. 

T h e  P R O M I S  ( P rosec u to r  
Management Information System) 
data base used in the analysis codes 
only stated sentence bargains - that 
is, those under Rule 1 1  - as plea 
bargains. Only 2.8 per cent of all 
changes from init ial charges lo final 

conviction are coded as such. The 
reasons why the remaining 30 per 
cent of charges were reduced are not 
given in the data themselves, but one 
can speculate that these changes 
were also the results of bargains. 
The study also found that offenders 
who went to trial received longer 
sentences than those who pleaded 
guilty. S imilar findings have been 
made in other J ud ic i a l  Counc i l  
studies since 1 974, including a 1980 
p l e a  b a r g a i n i n g  e v a l u a t i o n .  
Knowledge of such a "discount" for 
pleading guilty could be expected to 
have an effect on the rate of gu ilty 
pleas. 

S t ud ies cond uc ted by A l l a n  
Barnes of the Justice Center a t  the 
Un iversi·ty of Alaska Anchorage, 
us ing  OBTS (Offend e r  Based 
Transaction System) data for the  
years 1 984, 1 985 and 1 986, also show 
substantial numbers of cases for 
which charges were reduced. In 
1984, 55 per cent of a l l  felony 
a r rests were rejected as  no! l e  
prosequ i  by prosecutors. Of the 42 
per cent of cases carried to court, 80 
per cent were charged as felonies 
and 20 per cent as misdemeanors. 
(The other 3 per cent could not be 
coded or were rejected by the grand 
jury.) The accused pleaded guilty to 
22 per cent of the cases taken to 
court and pleaded nolo contendere 
in 68 per cent of the cases. The 
typical outcome of a plea bargain in 
Alaska is nolo contendere rather 
than a gu i l ty p lea .  Hence, to 
practitioners, a nolo contenclere plea 
s i gn i f i e s  t h a t  b a r ga i n i n g  h a s  
occurred. 

Accord ing to Barnes, in 1 985, 44 
per cent of all felony arrests were 
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A BJS Report 

Felony Case Processing 

Of the estimated 583,000 persons 
convicted of a felony in state courts in 
1986, 8 per cent were found guilty by 
a jury, 3 per cent were found guilty 
by a judge, and 89 per cent pied 
guilty. The most serious offenses -
the violent crimes of murder rape 
robbery, and aggravated ass~ult ~ 
formed approximately 20 per cent of 
all felony convictions and an 
estimated 41 per cent of all jury trials. 
These findings are from the National 
Judicial Reporting Program (NJRP), a 
nationwide survey sponsored by the 
Bureau of Justice Statistics (BJS). 

The NJRP was developed to 
compile national data on convicted 
felons from a representative sample of 
the nation's counties. Based largely 
on records kept by state courts and 
local prosecutors in sampled counti~s, 
the NJRP provides detailed 
information on the conviction process 
and outcomes associated w.ith 
different types of felony convictions .. 
. Other findings from the surve"y., 
mclude the following: 

• By offense, convictions for larceny 
had the highest percentage of 
guilty pleas (92% ); murder or 
nonnegligent manslaughter, the 
lowest (58%). 

• Eighty-four per cent of jury 
convictions, 71 per cent of bench 
trial convictions (decided by a 
judge alone), and 65 per cent of 
guilty pleas resulted in sentences 
to prison or jail. 

• An estimated 71 per cent of felons 
convicted by a jury received a 
prison sentence, compared to 50 
per cent of those convicted by a 
judge and 44 per cent of those 
who pied guilty. 

• Prison sentences were, on average, 
twice as long for felons convicted 
by a jury trial (159 months) as for 
felons who pied guilty (72 
months). The average sentence of 
felons convicted by a judge was 
103 months. 

• Felons sentenced to jail in a jury 
trial received a mean, or average 
sentence of 12 months. The mean 
jail sentence in a bench trial was 
10 months and following a guilty 
plea, 9 months. 

• An estimated 47 per cent of felons 
convicted by a jury of murder or 
nonnegligent manslaughter were 
sentenced to life in prison or to 
death. Such sentences for murder 
or nonnegligent manslaughter 
occurred in about 12 per cent of 
the bench trials and 15 per cent of 
the guilty pleas. 

• In 33 per cent of jury trial 
convictions, felons were found 
g_uihy of multiple offenses. 

:: Twenty-six per cent of the guilty 
pleas and 17 per cent of the bench 
trial convictions involved multiple 
offenses. 

• Overall, the average elapsed time 
from arrest to sentencing for 
convicted felons was about 6 1/2 
months. The average length of 
jury trials was about 7 1/2 months, 
while both bench trial and guilty 
plea cases took an average of 
about 6 1/2 months. 

• The average elapsed time from 
date or. arrest to date of felony 
convjctiori was about 5 1/2 
months. . There was some 
indication °that jury cases took the 
longest· time: 6 1/2 months. 
Average elapsed time from arrest 
to conviction for other cases was 
about 5 1/2 months for both 
bench trial and guilty plea 
convictions. 

• Elapsed times from arrest to 
convictio11 were longest for cases 
of murder or nonnegligent 
manslaughter. On average, such 
cases required about 9 months for 
dispositio.n. 

• Average elapsed time from 
conviction to sentencing for 
persons convicted of a felony was 
about I month, regardless of the 
method of conviction. 
State courts differ in the 

procedure they follow to sentence 
felons convicted by a jury. 

In addition to determining guilt, 
trial juries in Arizona, Indiana, and 
West Virginia make sentencing 
recommendations to the trial judge 
for felons convicted of noncapital 
offenses. (Noncapital offenses are 
offenses that are not subject to the 
death penalty.) Six states (Arkansas, 
Kentucky, Missouri, Oklahoma, 
Texas, and Virginia) allow the jury 
that convicted the felon to set the 
sentence. In the rest of the states, the 
trial judge is solely responsible for 
determining the sentence in 
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Recent BJS 
Reports· 

In addition to the report sum
marized in the accompanying 
article, the following recent studies 
and reports from the Bureau of 
Justice Statistics are available from 
the Alaska Justice Statistical 
Analysis Unit: 

"Population Density in Local Jails, 
1988," an examination of 
nationwide data on individual 
housing unit dimensions, number of 
occupants and amount of time 
confined each day, NCJ-122299. 

"Justice Variable Passthrough 
Data, 1988," an examination of 
state and local -expenditures under 
the Omnibus Crime Control and 
Safe Streets Act, as amended (anti
drug abuse grants), NCJ-120070. 

"Felony Defendants in Large Urban 
Counties, 1988," an examination of 
the processing of felony arrests in 
the 75 most populous counties 
nationwide, NCJ-122385. 

"Black Victims," an analysis of 
National Crime Survey data with 
regard to violent crime and race, 
NCJ-122562. 

"Federal Drug Data for National 
Policy," an examination of the 
current status of the federal 
information base on illegal drugs, 
NCJ-122715. 
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A BJS Report 

Table 1. Number o_t F~lony Convictions in State Courts, by Type·of Conviction, 1986 

Most serious 
conviction offense 

All 

Murdera 

Rape 

Robbery 

Aggravated assault 

Burglary 

Larcenyb 

Drug Trafficking 

Other felonies 

Number of 
convictions Total 

582,764 66,366 

9,854 4,139 

19,685 6,299 

42,305 6,769 

38,245 5,737 

102,683 10,268 

91,092 7,288 

76,437 7,644 

202,463 18,222 

Number convicted by: 
Trial Guilty 
Jury Bench plea 

46,565 19,801 516,398 

3,449 690 5,715 

5,118 1, 181 13,386 

5,077 1,692 35,536 

4,590 1,147 32,508 

7,188 3,080 92,415 

3,644 3,644 83,804 

5,351 2,293 68,793 

12,148 6,074 184,241 

Note: The first 6 offenses are UCR Index crimes and are listed in order of decreasing seriousness. Any person 
convicted of multiple offenses that included any of the Index crimes received the offense designation of the 
most serious Index crime. Persons received the offense designated for drug trafficking only if they were not 
also convicted of one of the Index crimes. Data on type of conviction are based on 88% of the estimated 
total 582, 764 convicted felons. 

a includes nonnegligent manslaughter. 
b includes motor vehicle theft. 

Table 2. Felony Convictions Disposed in State Courts, by Offense and Type of Conviction, 1986 

Per cent disposed by: 
Most serious Trial Guilty 
conviction offense Total Total Jury Bench plea 

All 100% 11% 8% 3% 89% 

Murdera 100 42 35 7 58 

Rape 100 32 26 6 68 
Robbery 100 16 12 4 84 

Aggravated assault 100 15 12 3 85 

Burglary 100 10 7 3 90 

Larcenyb 100 8 4 4 92 

Drug trafficking 100 10 7 3 90 

Other felonies 100 9 6 3 92 

Note: See note on Table 1. Detail may not add to 100% because of rounding. 
a includes nonnegligent manslaughter. 
b includes motor vehicle theft. 
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(continued from p. 3) 

noncapital cases. 
defendant has pleaded 
judge who accepts 
determines the sentence. 

Where the 
guilty, the 
the plea 

Differences in sentencing practices 
are more apparent in death penalty 
cases. Of the 37 states that permit 
the death penalty for certain felonies, 
16 give the trial jury the authority to 
decide whether or not the felon 
should be executed. In 10 states, the 
jury can only make a recommendation 
for the death penalty to the judge. 
Illinois, Maryland, and New Mexico 
permit the defendant to choose 
sentencing by the judge or the jury. 
In the remaining eight states and in 
cases where the defendant has 
exercised an option to be sentenced 
by the court, the trial judge sets the 
sentence. 

Prospective jurors for felony trials 
are selected from lists intended to 
make juries representative of the 
community. Some states rely 
exclusively upon voter registration 
lists while other states use driver's 
license lists. Most states combine the 
two lists. 

In all states permitting the death 
penalty, a unanimous verdict from a 
12-member jury is required in a 
capital case. Arizona also requires a 
12-member jury if the defendant is 
subject to a prison term of 30 years or 
more. 

In noncapital cases 7 states allow 
juries of fewer than 12 members. 
Fourteen other states and the District 
of Columbia also permit juries smaller 
than 12 members if both defense and 
prosecuting attorneys agree. In the 
remaining states a 12-member jury is 
required for felony jury trials. Most 
states also require a unanimous 
verdict in noncapital felony trials. 
However, five states (Alaska, Arizona, 
Maryland, Oregon, Rhode Island) and 
the District of Columbia accept a less 
than unanimous verdict if both the 
prosecutor and defense attorney have 
agreed. Louisiana accepts a verdict 
agreed to by 10 of 12 jurors for less 
serious felonies. 

Who determines sentences in noncapital 
felony trials? 

Trial judge Verdict 
Without With jury jury 
jury input input alone 

Alabama yes 
Alaska yes 
Arizona yes 
Arkansas yes 
California yes 
Colorado yes 
Connecticut yes 
Delaware yes 
Dist. of Col. yes 
Florida yes 
Georgia yes 
Hawaii yes 
Idaho yes 
Illinois yes 
Indiana yes 
Iowa yes 
Kansas yes 
Kentucky yes 
Louisiana yes 
Maine yes 
Maryland yes 
Massachusetts yes 
Michigan yes 
Minnesota yes 
Mississippi yes 
Missouri yes yes 
Montana yes 
Nebraska yes 
Nevada yes 
New Hampshire yes 
New Jersey yes 
New Mexico yes 
New York yes 
North Carolina yes 
North Dakota yes 
Ohio yes 
Oklahoma yes 
Oregon yes 
Pennsylvania yes 
Rhode Island yes 
South Carolina yes 
South Dakota yes 
Tennessee yes 
Texas yes 
Utah yes 
Vermont yes 
Virginia yes 
Washington yes 
West Virginia yes 
Wisconsin yes 
Wyoming yes 

Notes: Missouri requires the court to assess 
punishment if the jury refuses to decide 
punishment or the defendant waives a jury 
decision. 
-- Verdict jury determines sentence. 
Source: State Court Organization, 1987, 
National Center for State Courts, 1988. 
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Who sentences a convicted felon to 
death? 

Trial judge Verdict 
Without With jury jury 
jury input input alone 

Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut yes 
Delaware 
Florida 
Georgia 
Idaho yes 
Illinois yes 
Indiana 
Kentucky 
Louisiana 
Maryland yes 
Mississippi 
Missouri yes 
Montana yes 
Nebraska yes 
Nevada 
New Hampshire 
New Jersey 
New Mexico yes 
North Carolina 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
South Carolina 
South Dakota yes 
Tennessee 
Texas 
Utah yes 
Vermont yes 
Virginia 
Washington 
Wyoming yes 

yes 
yes 
yes 
yes 
yes 

yes 
yes 

yes 

yes 

yes_ 

yes 

yes 
yes 
yes 
yes 
yes 

yes 
yes 
yes 
yes 
yes 

yes 
yes 

yes 

yes 
yes 

yes 
yes 

Notes: California requires that a new jury be 
called to recommend a sentence to the judge if 
the original verdict jury is unable to do so. 
Connecticut statutes specify closely the 
aggravating or mitigating factors, which the jury 
must find and which in turn dictate what the 
court must do. Illinois permits the defendant 
during the "aggravation and penalty" phase to 
elect sentencing by the judge, the sentencing 
jury, or a new jury if good cause is shown. 
Maryland permits the defendant convicted by a 
jury to choose between sentencing by the judge 
or the verdict jury. Missouri requires the court to 
assess punishment if the jury refuses to do so. 
New Mexico permits the defendant in death 
penalty cases to choose a bench or jury trial. 
--Verdict jury determines sentence. 

(This article was based on the Bureau 
of Justice Statistics report NC J I 21753, 
"Felony Case Processing in Swte 
Courts, 1986." Copies of 1he report 
are available 1hrough the Alaska 
Justice S1atis1ical Analysis Unit, Jus1icc 
Center. J 
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Table 3. Offenses of Felons Convicted in State Courts, by Type of Conviction, 1986 

Most serious 
conviction offense 

All 
Murdera 
Rape 
Robbery 
Aggravated assault 
Burglary 
Larcenyb 
Drug Trafficking 
Other felonies 

Total 

100% 
2 
4 
7 
7 

18 

16 
13 
36 

Total 

100% 
6 

10 
10 
9 

16 

11 
11 
26 

Per cent of convictions 
Trial Guilty 
Jury Bench plea 

100% 100% 100% 
8 3 1 

12 7 3 
11 8 7 
10 7 6 
15 18 18 

9 18 16 
11 11 13 
24 29 36 

Note: See note on Table 1. Detail may not add to 100% because of rounding. Data are based on 88% of the 
estimated total 582,764 convicted felons. 
a includes nonnegligent manslaughter b includes motor vehicle theft 

Table 4. Types of Sentences Imposed by State Courts, by Type of Conviction, 1986 

Per cent of felons sentenced to: 
Most serious Incarceration Nonincarceration 

conviction offense Total Total Prison Jail Total Probation Other 

Trial 
All 100% 80% 65% 15% 20% 18% 2% 

Murder 100 99 98 1 1 1 --. 
Rape 100 85 78 7 15 11 4 
Robbery 100 90 85 5 10 9 1 
Aggravated assault 100 86 62 24 14 12 2 
Burglary 100 88 64 24 12 10 2' 
Larcenyb 100 70 50 20 31 29 2' 
Drug trafficking 100 76 63 13 24 22 2 
Other felonies 100 69 51 18 31 27 4 
Jury 

All 100 84 71 13 16 14 2 
Murdera 100 99 99 1· 1 1 --. 
Rape 100 88 80 8 13 9 4 
Robbery 100 93 90 3 7 6 1· 
Aggravated assault 100 89 64 25 11 9 2· 
Burglary 100 92 70 22 8 5 3• 
Larcenyb 100 67 53 14 33 31 2' 
Drug trafficking 100 82 71 11 18 17 1· 
Other felonies 100 74 58 16 26 24 2' 
Bench 

All 100 71 50 21 29 26 3 
Murdera 100 96 93 3• 4 3 1· 
Rape 100 79 73 6 21 20 1· 
Robbery 100 78 67 11 22 18 4• 
Aggravated assault 100 76 57 19 24 21 3• 
Burglary 100 81 53 28 19 18 1· 
Larcenyb 100 72 46 26 28 26 2· 
Drug trafficking 100 63 43 20 37 35 2· 
Other felonies 100 59 38 21 42 34 8 

Guilty plea 
All 100 65 44 21 36 33 2 

Murdera 100 93 90 3 8 7 --. 
Rape 100 87 75 12 13 11 2 
Robbery 100 87 76 11 14 13 1 
Aggravated assault 100 68 43 25 32 29 3 
Burglary 100 72 52 20 29 27 2 
Larcenyb 100 63 40 23 38 36 2 
Drug trafficking 100 59 34 25 41 39 2 
Other felonies 100 56 35 21 44 41 3 

Note: See note on Table 1. Detail may not add to 100% because of rounding 
a includes nonnegligent manslaughter b includes motor vehicle theft 
-- less than .5% • estimates are based on fewer than 1 O sample cases 
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Coming to Anchorage 
Video Available 

The Justice Center is releasing its 
recently completed video, "Coming to 
Anchorage: A Guide for Rural 
Alaskans." The program examines 
the personal experiences of several 
residents of rural Alaska who have 
made the cultural transition between 
living in the bush and living in or 
visiting the city. The program 
presents some of the problems 
involved in adjusting to the city and 
makes suggestions for a successful 
transition. 

The program is suited for use by 
schools, community organizations, 
social service agencies and other 
educational groups. In addition to 
providing a practical preparation for 
persons visiting Anchorage, the 
program can be used as part of a 
cross-cultural curriculum to stimulate 
discussions of different cultural 
systems. Inupiat and Yupik 
translations of the video are planned. 

"Coming to Anchorage: A Guide 
for Rural Alaskans" was produced by 
the Justice Center with the special 
cooperation of the Anchorage Police 
Department, through the Instructional 
Development Production Services at 
the University of Alaska Anchorage. 
Antonia Moras served as producer
writer; Lisa Jamieson as director
writer and Kim Daehnke as principal 
videographer. The program was 
funded in part by grants from the 
Alaska Humanities Forum and the 
National Endowment for the 
Humanities; Carr-Gottstein, Inc.; 
Nana Regional Corporation; Cook 
Inlet Regional Corporation; and the 
University of Alaska President's 
Special Projects Fund. 

Copies of the video are available 
for the cost of duplication and 
postage. They may be obtained 
through the Justice Center (907) 786-
1810. 

PLEA 
(continued from p. I) 

rejected as nolle prosequi by the 
prosecutor. Of the 54 per cent of 
cases carried to court, 88 per cent 
were charged as felonies and 12 per 
cent as misdemeanors. Of these 
cases, 12 per cent resulted in a guilty 
plea and 74 per cent in a nolo 
contendere plea. 

In 1986, 42 per cent of all felony 
arrests were not prosecuted. Of the 
55 per cent of cases taken to court, 
90 per cent were charged as felonies 
and 10 per cent as misdemeanors; 6 
per cent of these resu ltecl in a guilty 
plea and 81 per cent in a nolo 
contenclere plea. 

These numbers probably 
underestimate the extent of potential 
charge bargaining which has 
occurred. OBTS data are not 
discriminating enough to catch some 
changes (e.g., murder is coded the 
same as manslaughter), and the data 
are arranged by charge to reflect the 
most serious rather than all charges 
per case or offender. A bargain 
which leads to the dropping of some 
charges in return for a no contest 
plea to another would not appear 
under reductions in charge, but 
would only be observed from the 
reduced number of charges per 
offender. 

The Barnes analysis of 1984 data 
also compared types of arrest charges 
(violent, property, drug, public 
order) to those dismissed by 
prosecutors, finding a similar 
percentage b r,e a k down . No 
preference for dismissing certain 
types of crimes was found. 
Screening decisions were also made 
quickly. About 80 per cent of the 
cases not prosecuted had been 
disposed of within one clay of being 
brought to the prosecutor. 
Analyzing prosecuted cases for which 
complete data existed, Barnes found 
that 73 per cent of these 
prosecutions were for the identical 
NCIC (National Crime Information 
Center) felony charge as the arrest. 
A different NCIC felony charge was 
selected in 10 per cent of the cases. 
Only 17 per cent of the felony arrest 
charges were prosecuted as 
misdemeanors. In sum, screening 
decisions were made in an unbiased 
manner, yet a substantial number of 
felony arrests (about one in four) 
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were prosecuted under a different 
and reduced charge. 

In a study being conducted by the 
Alaska Judicial Council during 1988 
and 1989, preliminary analyses of 
PROMIS data for 1984 through 1987 
also suggest a substantial number of 
charge reductions are occurring, 
although only about 3 per cent of all 
reductions are coded as Rule 11 (that 
is, sentence) bargains in the data set. 
The other changes, as with the data 
used by Barnes, are coded only as 
reductions, leaving it unclear 
whether bargaining occurred. 

Interview Results 

In an attempt to find out whether, 
in the views of practitioners, 
sufficient plea bargaining occurred to 
make a more complete study possible 
and useful, I conducted interviews 
with prosecutors, Superior Court 
judges and public defenders in 
Anchorage, Fairbanks and Juneau 
during the summer of 1989. Since 
this was a preliminary study, no 
systematic sampling was involved. In 
the end, I interviewed 16 
practitioners - enough, I thought, to 
find out whether bargaining was a 
common practice in felony cases. 
The respondents were quite willing 
to be quoted but I felt nothing would 
be gained in the analysis by adding 
names. Where appropriate with a 
quotation, only the position held by 
the respondent is indicated. 

I asked two basic questions. Does 
plea bargaining go on now, and if it 
does, how much goes on? Also, 
what kind of deals are being made -
are they real concessions or gains by 
the defense or just cosmetic bargains 
which yield little benefit to the 
defendant? In answering the first 
question interviewees typically asked 
for clarification of the term "plea 
bargaining." In general, they stated 
that true sentence bargains (Rule 11) 
occur "very rarely" or 
"infrequently." When asked to 
estimate the percentage of all felony 
charges which ended up as sentence 
bargains, the typical numbers 
mentioned were 3 per cent to 5 per 
cent, paralleling the coded Rule 11 
bargains in the 1984-1987 PROMIS 
data set. On the other hand, if 
charge bargaining was meant, it 

Please see Pl.EA. paf:C 7 
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occurs "all the time," "every day," 
"vast majority of cases," "routinely." 
One judge, on the bench for eight 
years, said "I can't remember the last 
time I heard a guilty plea. They are 
all no contests now." Another judge, 
on the bench for two years, recalled 
that she was so "stunned" when she 
heard a man plead guilty to the 
original charge that she asked him 
why he didn't want to go to trial. 
(He felt his religious beliefs required 
that he acknowledge his 
responsibility.) When asked what 
percentage of all felony cases were 
charge bargained, interviewees in 
Anchorage estimated about one-third 
to one-half of all cases, in Fairbanks 
about 70 per cent of all cases, and in 
Juneau from 50 to 70 per cent of all 
cases. Most of the charge bargains, 
respondents felt, took the form of 
dropping some charge with the rest 
being reductions in the initial charge. 

When asked, all interviewees 
agreed that charge bargaining 
occurred even more frequently in the 
smaller cities and the rural areas. 
Court officers fly to rural locations 
and have to leave by set dates; hence 
they work under time pressures. It is 
also difficult to prepare cases in rural 
areas: witnesses disappear; the 
quality of police work is often judged 
to be poor; cases cannot be 
rescheduled easily. Bargains are an 
almost necessary solution. As one 
judge told me with a smile, "If you 
have ten misdemeanors in Dutch 
Harbor and nine plead out, the tenth 
has a good chance of getting a 
bargain." 

When asked how they knew that 
pleas had been preceded by bargains 
and were not unilateral prosecutorial 
decisions, interviewees responded 
that it was the only reasonable 
supposition. Why would the accused 
change her/his plea from not guilty 
at arraignment to nolo contendere at 
the time of disposition unless an 
agreement had been reached? As 
one judge said, "One would have to 
be totally naive to believe this was 
only a DA's decision." Said a public 
defender, "There would be no 
incentive at all not to take cases to 
court" if no bargains were offered. 
Other responses stemmed from 
personal experience. Public 

defenders stated that they seek, and 
are given, bargains. They stated that 
almost routinely after first receiving 
a case file they will contact the 
prosecutor's office and ask what can 
be done to settle the case, rrequently 
a deal is offered. Some defenders 
also seek an acknowledgment of the 
deal in writing, which then becomes 
part of the confidential case file. As 
one told me, "Their [the DAs'] 
memory tends to fade, unless the 
deal is put in writing and included in 
the case file." 

Judges responded that they know 
bargains are struck because they ask 
about them in court. All judges said 
that, as part of the proceedings, they 
will inquire whether the change of 
not guilty to nolo contendere is the 
result of an agreement; they receive 
an affirmative answer almost all the 
time. These interchanges are taped 
as part of the complete proceedings 
of all felony trials.. Judges and 
defenders also thought timing 
mattered for determining whether a 
bargain had occurred. When charges 
were dropped only after a change in 
plea from guilty to nolo contendere 
had been entered by the accused, the 
occurrence of a bargain was 
indicated. Prosecutors agreed that in 
many cases they will reduce charges 
or drop others, but, on the other 
hand, they also tended to stress that 
such changes had little practical 
effect on the likely sentences the 
accused would receive. The 
estimates given on charge bargaining, 
then, are based on experience and 
knowledge; they are not mere 
inferences. 

The second set of questions I 
asked dealt with the kinds of 
bargains which were being made. 
Were these "good deals" for the 
defense, in the sense that changes in 
charges led to known (because of 
Alaska's presumptive sentencing 
guidelines) reductions in sentences? 
As was to be expected, prosecutors 
argued that they gave little away in 
return for a guilty plea. Public 
defenders and judges thought that 
while most bargains represented 
minor gains for the defense, some 
were major. One judge dismissed the 
district attorney's claim that few real 
concessions were given as "a 
company line." 

Whether a bargain represents a 
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gain for the defense is not always 
obvious; it depends on the 
peculiarities of the presumptive 
sentencing scheme and associated 
court decisions. The gain associated 
with a reduction from one felony 
class to a lower one is easily 
determined. But there are also more 
subtle gains. For example, if one 
charge is dropped from an initial 
two-charge indictment and 
subsequently the defendant reoffends 
and is again convicted, s/he will then 
be sentenced as a second, rather than 
a third, time offender, making a 
significant difference in the 
presumptive sentence. In another 
example, according to a public 
defender, a reduction from a Class A 
to a Class B felony for a first offense 

Please turn to PIJEA, page 8 
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New Resources 

The Justice Center at the University of Alaska maintains a library of books, reports and 
other documents related to the justice system. The library is open to the public on a 
non-circulating basis. Beginning with this issue the Forum will include a list of recent 
acquisitions. Further information concerning the use of library resources may be 
obtained by calling 786-1815. 

Drug Control and Use Surveys: A Potential Tool for Developing State Drug Control 
Strategies. Washington, D.C.: Criminal Justice Statistics Association, 1990. 

Alaska Rules of Court - 1990 Edition. St. Paul, MN: West Publishing Co., 1989. 

Bankruptcy Forms Manual. Washington, D.C.: Administrative Office of the U.S. Courts, 
1990. 

A Practitioner's Guide to the Anti-Drug Abuse Act of 1988. Edited by Bernard S. Bailor. 
American Bar Association Section of Criminal Justice. 
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takes the sentence "out of 
presumptive land" and has 
implications down the line. A non
presumptive sentence leaves the 
convicted person eligible for parole 
after one-quarter of the sentence has 
been served; a presumptive sentence 
cannot be paroled (except under 
some limited circumstances). Hence, 
a two-year prison term can imply a 
very different amount of actual time 
served, depending on its 
presumptive or non-presumptive 
nature. 

Not surprisingly, the personal 
views of judges also influence 
sentences. For example, a reduction 
from Class B to Class C should 
normally reduce the sentence by one-
h al f; but the change is 
"psychologically even greater." A 
Class C is "not so serious," while a 
"B is getting up there." According 
to one judge, the reduction, and thus 
the gain to the defendant, would 
probably be greater than one-half. 

Other situatio·ns are more 
complicated in terms of their impact 
on sentences. Under Alaska court 
decisions, a person charged with 
repeated violations of the same 

statute, e.g., molestation of a minor, 
can only be sentenced concurrently. 
Hence, dropping all except one 
charge will not affect the final 
sentence. A similar situation applies 
to multiple offenses which are 
similar in nature: welfare fraud, 
check kiting, drug sales. The police 
routinely arrange multiple buys, 
once they have spotted a dealer, in 
order to build up separate charges. 
Dropping all charges down to one 
should not affect the sentence. 
Some issues are still undecided, as, 
for example, the effect of multiple 
convictions to the same charge on 
subsequent sentences. One judge, 
after consulting his rule book, 
thought that in second convictions a 
judge could count multiple earlier 
convictions to a similar offense as 
one prior sentence (rather than two 
or more) for determining the 
presumptive sentence in the new 
case. 

In summary, existing data and 
preliminary interviews suggest that 
some sentence bargaining and 
substantial charge bargaining occur 
at the present time. The 
effectiveness of the ban on plea 
bargaining, to the degree that it was 
implemented in the late 1970s, seems 

much less apparent now. In short, 
there is a process of prosecutorial 
and judicial decision-making which 
is worth studying. 

Characteristics Unique to Alaska 

However, one must be careful in 
extrapolating findings from Alaska to 
other states, especially populous 
ones, for Alaska is quite different 
from the rest of the U.S. The forces 
and pressures which lead to plea 
bargaining and uniformity in 
sentencing - scale, statewide 
workgroups, legal guidelines, 
resource constraints - may not be 
present in other states. 

Because Alaska is a small state, in 
terms of population, the extent and 
mix of crimes, and the size of the 
criminal justice system, the criminal 
justice system is affected heavily by 
individual styles of decision-making. 
About 70 per cent of felonies are 
dealt with in three cities. In two of 
these, one prosecutor determines the 
kind of pleas which are negotiated. 
In Fairbanks, the district attorney 
checks off on all deals negotiated in 
felony cases by assistant district 
attorneys; in Anchorage, an intake 
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office run by an assistant district 
attorney makes initial decisions, 
which cannot be overturned later 
except by the district attorney; and in 
Juneau, individual assistant district 
attorneys have the discretion to 
bargain. 

Two other aspects of the Alaska 
justice system reinforce a sense of 
cohesion. Because local district 
attorney offices are under the control 
of the Criminal Division in the 
Attorney General's office, there is 
much interaction among the staff as 
well as centralized direction. Also, 
many of the practitioners have held 
their offices for a long time. For 
example, the public defender office is 
not seen as a stepping stone for 
fledgling careers, but as a long-term 
job, sometimes held for 15 to 20 
years. Practitioners have long-term 
experience with the system and long 
memories. A number of the people I 
interviewed had worked in the 
system during 1975, at the time of 
the original ban on plea bargaining. 

These factors result in city and 
statewide work groups which know 
each other well, know the same cases 
and processes, have worked with 
each other, have arrived at a 
common understanding of the worth 
of cases, and can predict what others 
are likely to do. As one district 
attorney told me, "They know me 
too well by now. They all know 
what goes on and what will not fly. 
The defense would not suggest a 
bargain to me which they know I 
would not go along with." Knowing 
each other also reduces the length 
and complexities of the bargaining 
process. All respondents agreed that 
there was little haggling, no 
prolonged trading of offers and 
counteroffers. Bargaining meant one 
offer given and taken, a kind of 
unilateral bargaining with no 
necessity to spell everything out. 

Work group plea bargaining tends 
to create uniform dispositions of 
cases on the basis of professional 
judgments little influenced by 
political and public opinion 
pressures. Social and political 
influences on prosecutors and the 
courts are less direct in Alaska than 
in other states, where sheriffs, judges 
and prosecutors are more exposed to 
the political process, sometimes 

elected to office and always subject 
to appeals and demands. In Alaska, 
said one district attorney, "We don't 
have individual political 
constituencies to fall back on. We 
don't have different police with their 
own political base. The organization 
is less complex here, more 
centralized," leaving power and 
authority to the discretion of 
professionals. 

The sentencing guidelines 
themselves, as well as other practices, 
such as the "club of peremptory 
challenge" create pressures toward 
uniformity. Under Alaska law, the 
defense can challenge and disqualify 
one judge without cause. If this 
happens in rural areas, where one
judge courts are common, the 
disruptive effects on the process are 
tremendous, because a new judge 
must fly in to hear the case or the 
case must be transferred to another 
court. In urban areas, being 
challenged frequently can lead to 
acquiring a negative reputation (the 
judge will always be challenged for 
certain kinds of cases, as being too 
lenient or too harsh or out of step 
with what other judges give as a 
sentence for similar cases). Judges in 
Alaska are appointed by the 
governor but must stand for 
retention in periodic elections. 
Being challenged all the time can be 
used against the judge during the 
election campaign. The peremptory 
challenge forces the "judge's back 
against the wall," and makes 
deviation from the usual sentence 
less likely and acceptance of bargains 
more likely. Challenging a judge can 
also work as a form of pressure in 
another way. One judge related that 
when he was first appointed to the 
bench, the district attorney told him 
he would be challenged frequently in 
order to "check him out." He felt he 
was being warned to "learn the 
ropes" and stick to expectations; he 
was offended by these hints: ''I still 
get preempted a lot." 

The change in economic 
conditions in the state during the last 
decade has also affected the plea 
bargaining situation. Because the 
decline in oil revenues during the 
eighties resulted in economic belt 
tightening, district attorneys and 
public defenders think they now are 
faced with greater case loads. 

(Please turn to PLEA, page 10) 
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Preliminary Figures Show 
Slight Drop in Crime 

The number of serious crimes in 
Anchorage dropped 2.5 per cent 
between 1988 and I 989, according to 
preliminary Uniform Crime Report 
figures released by the FBI in April. 
In 1988, a total of 12,534 serious 
offenses were reported to police; in 
1989, 12,216. Nationwide the number 
of serious crimes known to law 
enforcement rose 3 per cent during 
the same period. Cities with 
populations over 50,000 showed an 
average 3 per cent increase in 
reported crime. 

The Uniform Crime Report 
program uses an index of selected 
offenses to measure changes in the 
level of crimes reported to law 
enforcement agencies ac_ross the 
country. The overall decrease in 
figures for Anchorage is reflected 
throughout almost the entire range of 
offenses. The number of murders 
dropped from I 3 to 11, a decrease of 
6.5 per cent. The number of reported 
forcible rapes dropped from 159 to 
139, or approximately 8 per cent. 
Reported robberies dropped from 281 
to 272 - .3 per cent. Burglaries 
dropped from 1890 to 1708, or 9.6 
per cent. Larceny/theft figures 
decreased from 8340 to 8219, a drop 
of 1.4 per cent. Reported motor 
vehicle thefts dropped from 1182 to 
I 158, or 2 per cent. 

Arson figures showed the most 
extreme change - a decrease from 77 
to 39, or 49 per cent. Only 
aggravated assaults increased - from 
669 to 709, a rise of almost 6 per 
cent. 

Final UCR figures for 1989 will 
be released this summer. 



PagelO 

1991-92 
Judicial Fellows 

Program 
The Judicial Fellows Commission 

invites applications for the 1991-92 
Judicial Fellows Program. The 
Program, established in 1972 and 
patterned after the White House and 
Congressional Fellowships, seeks 
outstanding individuals from a variety 
of disciplinary backgrounds who have 
an interest in judicial administration 
and who show promise of making a 
contribution to the judiciary. 

Three Fellows will be chosen to 
spend a calendar year, beginning in 
late August or first of September 
1991, in Washington, D.C. at the 
Supreme Court of the United States, 
the Federal Judicial Center or the 
Administrative Office of the United 
States. Courts. Candidates must be 
familiar with the federal judicial 
system, have at least one postgraduate 
degree and two or more years of 
successful professional experience. 
Fellowship stipends are based on 
salaries for comparable government 
work and on individual salary histories 
but will not exceed the GS 15, step 3 
level, presently $63,164. 

Information about the Judicial 
Fellows Program and application 
procedure is available upon request 
from Vanessa Yarnall, Administrative 
Director, Judicial Fellows Program, 
Supreme Court of the United States, 
Room 5, Washington, D.C. 20543. 
(202) 479-3374. The application 
deadline is November 15, 1990. 

Angell Selected 

Dr. John Angell of the Justice 
Center has been elected Regional 
Trustee for the western region of the 
Academy of Criminal Justice Sciences. 
As trustee, he will sit on the executive 
board of the academy, which is the 
national organization of academic and 
professional personnel dedicated to 
the improvement of the justice 
system. 

Phyl Booth 

The editorial board of the Alaska 
Justice Forum wishes to express its 
appreciation to Phy! Booth, who 
began her retirement June 1. During 
her fifteen-year tenure with the 
Justice Center, Ms. Booth prepared 
innumerable research documents for 
publication, displaying an inspiring 
concern for quality and the nuances 
of detail. For the past two years she 
has handled the layout and typesetting 
of the Forwn. The Center will sorely 
miss her daily dedication, although we 
hope to be able to obtain her 
assistance on special projects. We 
wish her many sunny days and much 
happiness in her retirement. 
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According to the annual reports of 
the Alaska court system, in 1976, 20 
Superior Court judges dealt with 
13,250 total cases filed, of which 782 
were felonies. Of these, 640 were 
disposed of between arraignment and 
trial by dismissal or guilty plea, 
leaving a total of 142 felony trials. 
In 1988, 29 Superior Court judges 
dealt with 18,955 total cases filed, of 
which 2,526 were felonies. Of these, 
62 per cent were disposed of between 
arraignment and trial, resulting in a 
total of 960 felony trials. Thus, the 
number of Superior Court judges has 
increased by 45 per cent, while the 
number of felony trials has gone up 
by 576 per cent in the same period. 

Instances of bargaining as the 
result of overload occur. For 
example, in Fairbanks during the 
winter of 1988 the police made a 
large number of drug-related arrests, 
while the district attorney's office 
had only one prosecutor handling 
such cases: "Everyone was calling 
him saying we will plead if ... and he 
gave good deals." Another example 
occurred in Kenai. The use by the 
police of a defective breathalyzer was 
successfully challenged in one case. 
After that, "Cases stacked up and the 
DA started dealing. He would call 
up and say: I will give you reckless 
driving one, and go through the case 
numbers." 

The arguments and information 
presented in this article form a first 
step toward awakening interest in 
research into the plea bargaining 
issue. Additional research in this 
area seems warranted. 

( Otwin Marinen is associate professor 
in the Departmclll of Po/i1ica/ Science 
and Justice at the University of Alaska 
Fairbanks. J 
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. Alaska Department of Corrections Fact Sheet for April 1990 

Profile of Population 
As of April 1990, Department.of Corrections had jurisdiction over 6,072 persons. 
This number includes: 

2,494 persons in Alaska institutions 
71 persons in the Federal Bureau of Prisons 
5 persons in Minnesota state institutions 

189 persons in community residential centers (furloughees) 
19 persons in community residential centers (prob-parolees) 

550 persons on parole 
2,744 persons on probation 

Since April 1986, the following increases have occurred: 

Persons in Alaska's institutions up 
Persons in federal and Minnesota prisons down 
Persons in community residential centers down 
Persons on parole up 
Persons on probation up 

26% 
60% 
23% 
99% 
15% 

(1,973-2,494) 
(191-76) 
(271-208) 
(276-550) 
(2,376-2,744) 

The makeup of the population incarcerated in Alaska's institutions, the Federal 
Bureau of Prisons, and Minnesota state prisons has changed during these four years. 

86-90 89-90 
04/86 04/89 04/90 Change Change 

Felons-sentenced 1,451 1,756 1,817 +21% + 3% 
Misdemeanants-sentenced 126 108 139 - 14% + 29% 
Felons-unsentenced 481 526 485 + 9% + 8% 
Misdemeanants-unsentenced 106 137 127 + 29% - 7% 

Totals 2,164 2,527 2,569 +19% + 2% 

Average Daily Number of Prisoners 

+/-LM Ca12acitl'. 

+ 4 419 persons in Spring Creek Correctional Center 412 
- 11 208 persons in Fairbanks Correctional Center 200 
+ 2 87 persons in Anvil Mountain Correctional Center 102 
N/C 102 persons in Yukon-Kuskokwim Correctional Center 88 
- 7 394 persons in Cook Inlet Pretrial Facility 397 

- 2 101 persons in Anchorage - Sixth Avenue 116 
N/C 224 persons in Hiland Mountain Correctional Center 229 
- 1 59 persons in Meadow Creek Correctional Center 56 
- 2 126 persons in Palmer Minimum Correctional Center 130 
+ 3 165 persons in Palmer Medium Correctional Center 165 

9 78 persons in Mat-Su Pretrial Facility 74 
- 1 203 persons in Wildwood Correctional Center 204 
- 7 91 persons in Wildwood Pretrial Facility 106 
- 4 174 persons in Lemon Creek Correctional Center 174 
- 4 63 persons in Ketchikan Correctional Center 63 
+ 1 189 persons in Community Residential Centers (Furlough) 
- 1 19 persons in Community Residential Centers (Prob-Parol) 
- 2 71 persons in Federal Bureau of Prisons 95 
N/C 5 persons in Minnesota State Prisons 5 
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