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Code Revision·To Cut Confusion 
The Proposed Alaska Revised Crimi

nal Code will be completed by the 
opening of the 1978 session of the 
Legislature. Three completed volumes of 
a projected five volume Tentative Draft 
were considered by the Legislature in 
the course of three weeks of testimony 
during the just concluded session. 

souri, all recently revised, constituted 
the principal original drafts the Sub
commission considered. These were sub
sequently modified to reflect problems 
peculiar to Alaska, at the Subcommis
sion's monthly twp-day meetings. 

The main accomplishment of the 
,Subcommission will be the redrafting of 
·all the criminal law to assure consistency 
in language and penalty structure. The 
Alaska Criminal Code has never had 
such a revision. 

In passing the Alaska Government 
Act of 1884 Congress provided that the 
general laws of Oregon would apply to 
Alaska. In 1899, Congress approved a 
criminal code for Alaska which again was 
based mostly on Oregon law. Many of 
these century-old Oregon criminal stat
utes are still on ·the books even though 
the Oregon Criminal Code itself was 
comprehensively revised in 1973. 

Previous revision has been done 
(Continued on page 2) 

The fifteen-member Criminal Code 
Revision Subcommission is the author of 
the proposed code. That Subcommis
sion was created by a resolution of both 
houses of the Legislature on February 12, 
1975, as the Alaska Criminal Code Re
vision Commission, since renamed as a 
subcommission of a newly established, 
permanent, Alaska Code Commission. 

Alaska follows forty-two other states 
in establishing such a body. Twenty, 
nine of the states are now functioning 
under recently revised codes. 

Employment Projections For 
Criminal Justice In Alaska 

The reasons for and means of re
vision are discussed in an introduction to 
the first volume of the Tentative Draft. 
The Criminal Codes of ·Oregon, New 
York, Arizona, Michigan, Illinois and Mis-

by·John Angell 
The Alaska Criminal Justice Sys

tem has provided excellent employment 
opportunities for capable people during 
the past fifteen. years. 

·Many of today's public and private 

July Juvenile Justice S~minar 
"The Juvenile Justice System: Models and Procedures for Effectiveness" will be 

the topic for a continuing professional development seminar pr-eserited the last week in 
July in Juneau, Fairbanks, and Anchorage. 

The seminar is sponsored by the Criminal Justice Center· in cooperation with the 
National Council of Juvenile Court Judges, University of Nevada, Reno. The six sub
topics that comprise the seminar are "Organizational Communication," "Setting 
Behavioral Objectives in Management," "Analysis o'f Agency Resources," "Case 
Management," "Elements of Program Planning," and "Styles of Management." 

Instructors will include Allene Stokesberry of the National Council of Juvenile 
Court Judges, Kevin Benoit, Manhattan Borough Director of the VERA Institute of 
Justice, and Todd R. Clear, Assistant Professor' of Sociology, Ball State University. 

The sessions, which will run from 9 til 5, will be held in Juneau on July 25 and 26 
at the University of Alaska's Bill Ray Center, in Fairbanks on the 27th and 28th at 
the University, and in Anchorage on the 29th and 30th at the University's Library 
Building Auditorium. · . 

For further information, contact the Criminal Justice Center. 

justice agencies have been ·established 
since the mid-1960s. Nearly every crimi
nal justice agency in the state now has 
at least three times the number of em
ployees it had in 1962. Criminal justice 
employees who have remained in the 
system since the early sixties tend to be 
ir~ management and leadership positions 
today. By now the oil pipeline construc
tion is completed and unemployment in 
Alaska is moving upward. There is grow
ing concern about the outlook for em
ployment in the system in the fore
seeable future. 

Over the past few months my col
leagues and I at the University of Alaska 
Criminal Justice Center have been con
ducting research to provide estimates 
concerning the criminal justice employ
ment picture between now and 1990. 
Our projections are derived by use of a 
reliable economic model, and an assump
tion of a $5-a-barrel well-head price for 
oil and a reasonable rate· of economic ex
pansion in the State. (See Institute for 

(Contim!ed oi:i page 5) 
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Crime Prevention Can Utilize CBers 
The key to crime prevention is citi

zen involvement. That's plain enough, but 
the phrase-makers and criminologists put 
it another way. They speak of "elimina
tion of criminal opportunity." In other 
words, as long as opportunities to steal, 
wantonly destroy property belonging to 
someone else, or harm other people exist, 
our high crime rate will continue if met 
with existing levels of police protection. 

The experts reason that there are 
risks involved whenever a crime is com
mitted. Unlocked doors, complacent 
property owners, and apathetic neigh
bors create a situation of low risk. The 
stage is set for the successful crime. 

A determined citizenry effectively 

marshalled against the vandals, burglars, 
and petty thieves of the community will 
increase the risks of detection and appre
hension. While it is true that professional 
criminals operate within some of our 
neighborhoods, most criminal acts are 
cbmmitted by normally 'law abiding citi
zens who wait until the "opportunity" 
presents itself. These situations may be 
prevented by extra vigilance on the part 
of citizens. 

Many people mistakenly presume 
that our criminal justice system can 
handle all the crime problems associated 
with increasing population and changing 
social patterns. The normal reaction to 
these problems is to clamor for more law 

-Criminal Code Revision-
(Continued from first page) 

piecemeal as problems arose or on the in
spiration of individual legislators. The 
Subcommission has found that the re
sulting statutes, composed at varying 
points over seventy years, are "filled 
with obsolete language, needless distinc
tions, inconsistent provisions and out
dated concepts." 

The Revised Code, for example, re
duces more than twenty confusingly 
various terms, qualifications for the guilty 
mind (or niens real. which the state must 
prove in order Wconvict, such as "wil
fully and wrongfully," "maliciously or 
wantonly." and "wilfully and deliberate
ly," to four (intentional, knowing, 
reckless, and criminal negligence). The re
sulting simplification obviates the need 
for a high degree of specialization in 
interpreting the terms, making the law 
comprehensible by a greater number of 
people. 

Another instance of needless confu
sion in the existing code is the number of 
overly specific crimes with inconsistent 
penalty provisions. The minimum penalty 
for burglary in a dwelling is less than the 
minimum penalty for burglary not in a 
dwelling. Perjury occurring in a criminal 
case where the defendant faces a possible 
life sentence has a smaller minimum sen
tence than perjury occurring in a civil 
case. 

In the existing code, theft is divided 
into a dozen categories according to the 
place the property was located, the type 
and value of the property stolen, the time 
of day it was stolen, the class of person 
stealing and the method used to steal. A 

variance between an Indictment claiming 
one method of stealing and evidence at 
trial showing a slightly different method 
may result fn the offender's escaping 
conviction. Under the Revised Code a 
charge of theft will be sufficient without 
designating the particular manner of steal
ing, except for theft by extortion. 

In one of its _most substantial re
forms, the Rev(sed Code creates a new 
homicide statute. The litigation-produc
ing concept of malice aforethought is 
abandoned in favor of the clearly defined 
states_ of m_ind used throughout the Re
vised Code. The rule that murder is re
duced to manslaughter by a showing of 
serious provocation has been codified and 
limited in accordance with case law. Fi
nafly, the existing felony murder statute, 
which is peculiar to Alaska, has been re
written to create a true felony murder 
provision and to conform with the ex
perience of most states. 

. , Passage of a Revised Code will re
quire the development of an education 
program for attorneys, judges, peace of
ficers and correctional officers, to ac
quaint all segments· of the criminal 
justice system_ with the new law. How
ever, the Subcommission notes that the 
experience of the twenty-nine states now 
functioning under recently revised codes 
indicates that the transition to a revised 
code can be accomplished within a year 
after its passage: 

A limited number of copies of the 
three completed ·volumes of the Tenta
tive Draft ·of the Revised Code are avail
able by cbntacting Phyl Booth at the 
Criminal Justice Center, 278-3938. 

enforcement. Put more simply-more po
lice. In Anchorage, the cost of adding 
a single police officer exceeds $50,000 
per year. Police wages are paid from pre
cious tax revenue which must also cover 
the spiraling costs of road maintence. 
schools, capital moves, and big govern
ment in general. 

Even with hefty additions to police 
ranks, there is a point where the quality 
and quantity of police services level off. 
Seattle learned recently that police spend 
approximately four minutes per year. ob
serving the average home. The addition of 
100 patrol units at enormous cost would 
increase observation time by thirty 
seconds. 

On the other hand, alert neighbors, 
passersby, bus or taxi drivers, mailmen, 
and of course, private CB radio operators 
can and in many cases do increase the pa
trol potential of police without addi
tional cost. 

Increased citizen involvement re
quires time and concerted efforts by 
those who object to the stigma of apathy 
and the disruptive effects caused by in
creasing crime. Preciseness in citizen re
porting of dangerous or suspicious situa
tions, reistance to the rattling effects of 
crimes-in-progress, will take training-a re
sponsibility that should be willingly 
accepted by local law enforcement 
agencies. 

A good example of how citizens, 
specifically CB radio operators, can help 
police occurred recently in Durham, 
North Carolina. To combat an epidemic 
of armed robberies, the police organized 
a special robbery stake-out team com
posed of 7 sworn officers and 20 CB 
radio operators, all members of REACT. 
The physical presence of the volunteers 
coupled with an areawide publicity cam
paign was credited with reducing the rob
bery rate by 60% over a 10-month period. 

In Anchorage the contributions by 
REACT in reporting crimes_ and danger
ous situations to the Anchorage Police 
Department is impressive, even by Dur
ham's standards. During April of this 
year, REACT members placed over 120 
calls, up from 80 during the previous 
month. A REACT spokesman credited 
a "dramatic proliferation" in the num
ber of CB radios, a stepped-up member
ship campaign, and encouragement from 
the police as reasons for the increase in 
calls. REACT members follow an inci-

(Continued on page 6) 
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This is Part II in a continuing series by Peter Ring designed to 
give working knowledge of the basic· issues surrounding 
search and seizure in Alaska today. 

Before proceeding with our discussion of the law of search 
and seizure, it will be useful to provide a number of definiti,ons 
for terms which are frequently taken for granted. The first of 
these is the term "search." 

The Alaska Supreme Court has defined "search" as implying 
some exploratory investigation or an invasion and quest, a look
ing for or seeking out. The quest may be secret, intrusive or ac
complished by force, and it has been held that ,a search implies 

in his own home or office, is not a subject of Fourth Amend
ment protection." 

Nor does the Fourth Amendment apply to things which are 
left and found in "open fields," as was pointed out by the U.S. 
Supreme Court in Hester v. United States, 265 U.S. 57, 58 
(1924): "[T] he special protection accorded by the 4th Amend
ment to the people in their 'persons, houses and effects' is not ex
tended to the open fields. The distinction between the latter and 
the house is as old as the common law." 

Along similar lines, the Fourth Amendment's protection does 
not extend to abandoned property (a concept which will be dis
cussed at greater length in subsequent parts of this article), or to 

A BRIEF HISTORY OF SEARCH AND SEIZURE 
some sort of force, either actual or constructive, much or little. 
A search implies prying into hidden places for that which .is con
cealed, and that the object searched for has been hidderi or inten
tionally put out of the way. While it has been said that ordinarily 
searching is a function of sight, it is generally held that the mere 
looking at that which is open to view is not a search. (See, Brown 
v. State, 372 P. 2d 785 [Alaska 1962] .) 

The second term that needs some definition is "seizure." 
In Brown, supra, the Court defined a seiwre as .. a.diwoss.ession 
achieved by force rather than by a voluntary surrerder. 

The third term that we need to define is "probable cau'se." 
Probable cause does not avail itself of any precise or mathemati
cal formulation. It is generally said to exist where the facts and 
circumstances within the affiant's knowledge, and of which he 
has reasonably trustworthy information, are in themselves suf
ficient to warrant a man o.f reasonable caution to believe that an 
offense has been or is being committed. (See, Keller v. State, 
543 P2d 1211 [Alaska 1975] ). 

The term has also been defined in the context of probable 
cause to arrest as follows: "Probable cause is determined by facts 
and circumstances which are such as to warrant a man of·pru
dence and caution in believing that an offense has been. com
mitted and that the defendant committed it. What is required is 
that the person has reasonable grounds for belief of guilt." Mat
tern v. State, 500 P2d 228 (Alaska 1972). The use of this defi
nition is important in considering searches and seizures made 
without a search warrant and incident to an arrest made without 
an arrest warrant. In those cases the legality of the search and 
seizure will depend upon the legality of the arrest and the ar
rest's legality, in turn, will depend upon the existence of prob
able cause. 

Returning to the definition of search, it will be useful to dis
cuss the points at which the Fourth Amendment of the United 
States Constitution and Article I, Section 14, of the Constitu
tion of the State of Alaska and their respective provisions on 
search and seizure come into play. As the definition of search 
implies, there are a number of occasions on ·which a seizure of a 
person or property will not be the result of a search. It is settled 
that the Fourth Amendment does not apply to those things 
which are exposed to public view. As the United States Supreme 
Court has said in Katz v. United States, 389 U.S. 347, 351 
(1967): "What a person knowingly exposes to the.public, even 

places which might once have been protected (such as a hotel 
room) but have since been abandoned, as was pointed out by the 
United States Supreme Court in Abel v. United States, 363 
U.S. 217, 241 (1960) as follows: 

These two items were found by an agent of the F.B.I. in the 
course of a search he undertook of petitioner's hotel room, 
immediately after petitioner had paid his bill and vacated 
the room. They were found in the room's wastepaper basket, 
where petitioner has put them while packing his belongings 
and preparing to leave. No pretense is made that this search 
by the F. B. I. was for any purpose other than to gather evi
dence of a crime, that is evidence of petitioner's espionage. 
As such, however, it was entirely lawful, although under
taken without a warrant .... So far as the record shows, 
petitioner has abandoned these articles. He had thrown 
them away. So far as he was concerned, they were bona 
vacantia [goods without an owner] . There can be nothing 
unlawful in the Government's appropriation of such aban
doned property. 
Finally, the Fourth Amendment, as a general rule, does not 

apply to actions undertaken by a private person. (Once again, 
subsequent parts of this article will be devoted to a more detailed 
discussion of this conceµt.) 

Search and Seizure 
Pursuant to a Search Warrant 

The primary and cardinal rule of the law of search and sei
zure is the principle of antecedent justification. That is, subject 
only to a few specifically established and well developed excep
tions "searches conducted outside the judicial process, without 
prior approval by a judge or magistrate, are per se unreasonable 
under the Fourth Amendment." Katz, supra, 389 U.S. 347, at 
357. (See also McCoy v. State, 491 P2d 127, 132 [Alaska 1971] .) 
Iii short, a search warrant is not only the preferable means of 
conducting a search and seizure, it is also the required means in 

, all but a few exceptions. As such, it is important to understand 
fully both the manner in which a search warrant is obtained and 
executed and the grounds on which it can be issued. 

In Alaska, in addition to the Fourth Amendment and its 
requirements (see Part One of this discussion: Alaska Justice 
Forum, Vol. 1, No. 1) and the requirements of Article I, Sec

(Continued on page 4) 
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-A BRIEF HISTORY OF SEARCH AND SEIZURE-
(Continued from page 3) 

tion 14 of the Constitution of the State of Alaska, AS 12.35. 
010, et. seq. and Rule 37 of the Criminal Rules qlso govern the 
grounds for, the issuance of, and the execution of search war
rants. Those involved with searches and seizures should be thor
oughly familiar with the provisions of both of these documents. 

AS 12.35.020 sets forth five grounds upon which ·a search 
warrant can be issued. They include a reasonable belief that: 
(1) the property was stolen or embezzled; (2) the property 
was used as .a means of committing a crime; (3) the property 
is in the possession of a person who intends to use it as the means 
of committing a crime, or in the possession of another to whom 
he may have delivered it for the purpose of cor:icealing it or pre
venting it from· being discovered; or (4) the property constitutes 
evidence of a particular crime or tends to show that a certain 
person has committed a particular crime. The fifth grounds 
deals with searches conducted in connection with certa.in en
vironmental offenses related to air polution. 

In addition to the grounds on which a search warrant may be 
issued, Title 12 also describes the types of places from which 
property may be seized. They are: (1) a house or other place in 
which it is concealed or may be found; (2) on a person by whom 
it was stolen, embezzled, or used in the commission of a cr.ime; 
(3) on a person who is in possession of the property; or (4) on the 
person to whom the property has been delivered for the purpose 
of concealing it or preventing it from being discovered, or from a 
house or other place occupied by him or under his control. 
(See AS 12.35.025.) 

Criminal Rule 37 defines when a search warrant may be is
sued. In essence, it states that: A search warrant authorized by 
law [that is, authorized by AS 12.35.010, et. seqJ shall Issue 
only upon an affidavit sworn to before a judge or magistrate or 
any person· authorized to take oaths under the law of the state, 
or sworn testimony taken on the record in co'urt, which es
tablishes the grounds for issuing the warrarit. 

If the judge or magistrate is satisfied that grounds for _the 
application exist or that there is probable cause to believe that 
they exist, he shall issue a warrant which identifies the property, 
and names or describes the person or place to be searched. (See 
Rule 37 (a) (1) and (2).) · 

To summarize, a search warrant may only be issued on cer
tain statutorily specified grounds, can be directed towards certain 
persons or places listed in the statutes, and must be based on 
a showing to a judge or magistrate, under oath, that there is 
probable cause to believe that the itenis to be seized are in the 
place to be searched. Both the items to be seized and the person 
or places to be searched must be particularly described in the 
warrant. 

Generally, the most difficult aspect of a search warrant and 
its accompanying affidavits is the issue of probable cause. How is 
it established? 

Perhaps the easiest, and usually the most satisfactory-al
though rare-means of establishing the existence of probable 
cause is_ for the affiant (the officer requesting the warrant) to 
recite those facts and circumstances within his d_irett personal 
knowledge or resultant from his direct personal observations 
which gave rise to his conclusion that an offense had been· or was 

being committed. 
Thus, the officer who notices a person moving a large number 

of unopened boxes from a van into a garage in the late evening, 
observes that labeling on the boxes suggests that they contain te
levision sets, and upon follow-up investigation determines that 
the person was employed by a wholesale television distributor, 

. who upon conducting ah inventory determines that fifteen sets 
. are missing and that the employee has not been authorized to 
have them in his possession, is likely to have probable cause based 
on his own direct personal knowledge and observation to believe 
that the person in question has committted a crime. Without any 
extenuating circumstances, these facts and circumstances are like
ly to be sufficient to permit a judge to issue a search warrant that 
particularly describes the garage to be searched and the televi
sion sets to be seized. 

As has been suggested, however, the development of prob
able cause in this manner is more generally the exception than the 
rule. The most frequent vehicle for the development of probable 
cause is the "informant's" tip, or "hearsay" information. 

At the very outset, it should be clearly understood that the 
µse of the term informant, both in this discussion and in the law, 
is not limited to the usual definition of a "stool pigeon", "snitch" 
<:>r "paid infomant." An informant, in the context of the law of 
search and seizure, may be another law enforcement officer, a 
good citizen, or a criminal. The status of the person providing the 
information, while important in respects to be discussed later, 
is less pivotal for purposes of search and seizure discussions than 
is his information. 

It is the "hearsay" nature of his information that gives rise to 
the more vexing issues related to probable cause. The information 
becomes hearsay because the person who supplies it to the of
ficer requesting the search warrant is not available to be cross
examiried about how he (the informant) came into possession of 
the information or how reliable he (the informant), or his infor
mation, is. 

The use of hearsay information in support of a search warrant 
has been uniformly upheld by both the United States and Alaska 
Supreme Courts. (See Aguilar v. Texas, 378 U.S. 108 (1964) 
and Keller, supra, Harrelson v. State, 516 P2d 390 (Alaska 1973) 
and Davis v. State, 499 P2d 1025 (Alaska 1972).) 

However, the holdings in these cases do not provide blanket 
authority for the indiscriminate use of hearsay. If hearsay infor
mation is to be used in support of a search warrant it must meet 
what has come to be known as the "Aguilar Two-Prong Test." 

In Aguilar, the United States Supreme Court held that : 
Although an affidavit may be based on hearsay information 
and need not reflect the direct personal observations of the 
affiant, ... the magistrate must be informed of some of the 
underlying circumstances from which the informant con
cluded that the narcotics were where he claimed they were, 
and some of the underlying circumstances from which the of
ficer concluded that the informant, whose identity need not 
be disclosed, was "credible" or his information "reliable." 
(378 U.S. at 114, 115.) 

The two prongs of the Aguilar test will be discussed in Part 
111 of this article. 
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Social, Economic and Governmental Re
search (ISEGR), "Alaska's Growth to 
1990: Economic Modeling and Policy 
Analysis for a Rapidly Changing North
ern Frontier Region", Review of Busi
ness and Economic Conditions, Univer
sity of Alaska: Vol. Xiii, No. 1, Jan
uary, 1976). 

We also assumed the average ratio 
of criminal justice employees to popula
tion for the past six years would remain 
constant in the future. (For more com
plete information concerning the method
ology, research and conclusions, see Al
aska Criminal Justice Personnel Needs: 
1977 through 1990, Anchorage: U. of A. 
Criminal Justice Center, 1977). 

The ISEGR model projects an 
Alaska population increase from the pre
sent estimated 400,000 to approximately 
731,000 in 1990 (see Table 1). The most 
dramatic· increase will be in the South
central Region surrounding the Cook In
let. The population will also increase sub
stantially in the Interior, particularly in 
Fairbanks and the Southeastern Region. 
The model was not, however, designed to 
reflect the impact of a move of the State 
Capital from Juneau to Willow. If such a 
move does take place, the population in
crease in Southeast Alaska will probably 
be less than projected by Table 1 and the 
Southcentral and Interior populations 
will no doubt be higher. A capital move 
should not significantly effect statewide 
population figures. 

Alaska Justice Forum 

Table 2 ESTIMATED YEARLY CRIMINAL JUSTICE 
OPENINGS BY REGION AND JOB CATEGORY 

Job Region* 
Function N . .W. S.W. s.c. Interior S.E. State 

Police 
Professional 3 5 54 13 12 87 
Support 0 1 9 2 2 14 
Clerical 1 1 15 4 4 25 

Legal 
Professional 1 2 23 6 5 37 
Sup.port 0 0 1 1 0 2 
Clerical 1 3 27 6 6 43 

·Corrections 
Professional 2 3 32 8 7 52 
Support · 0 0 2 1 0 3 
Clerical 0 1 6 1 2 10 

Total 8 16 169 42 38 273 

*Projections are rounded to the nearest whole number, which 
creates a slight distortion of the figures, and accounts for the 
zeros in some categories. 

A substantial number of new per
sonnel will have to be hired throughout 
the State each year by public criminal 
justice agencies to maintain the present 
level of services for such a growing num
ber of Alaskans. If the turnover rate of 
criminal justice agencies averages five 
percent per year and the functional al
location among agencies remains stable 
through . 1990, the number of new em
ployees needed _on the average each year 
will l;ie as follows: 
Police Employees 
Sworn Officers 
Technical Staff 

87 
14 

Clerical Positions 

Legal Employees 
Lawyers & Managers 
Technical Staff 
Clerical Positions 

Correctional Employees 
Managers & Correction Officers 
Technical Staff 
Clerical Positions 

Total average new criminal justice 
employees/year 

(Continued on page 8) 

25 

36 
3 

43 

52 
3 

10 

273 

Table 1 POPULATION PROJECTIONS BY REGION* 

Region 
Year N.W. s.w. S.E. South Central 

.. 
Interior State 

An ch. Other Fbks. Other 

1978 14,943 28,936 58,926 189,502 52,951 59,294 9,276 413,826 
1979 15, 198 29,288 6J,919 201,789 54,896 60,817 9,474 433,382 

1980 17,271 29,887 66,014 219,765 58,506 63,707 9,770 464,920 

1981 17,977 30,562 69,340 230,803 61,401 65,919 9,325 485,326 
1982 18,552 31,116 73,250 245,663 64,639 68,367 9,439 511,024 
1983 18,832 31,627 77,796 261,161 66,903 70,329 9,351 536,000 
1984 18,486 32,245 81,483 277,059 69,081 72,255 9,180 559,789 
1985 18,468 32,847 85, 176 293,915 71,939 74,172 9,309 585,826 
1986 18,375 33,465 88,226 311,823 74,895 76,202 9,384 612,369 
1987 18,639 34,162. 90,959 . 330,780 77,674 78,236 9,563 640,013 
1988 18,956 34,847 93,830 . 351,721 80,549 80,326 9,744 669,974 
1989 19,097 35,290 96,696 373,510 83,558 82,463 9,815 700,429 
1990 19,258 35,591 98,976 396,368 86,813 84,566 9,856 731,430 

*Source: ISEGR "Alaska Growth to ·1990", Review of Business & Economic Conditions 
(University of Alaska, Vol X 111, No. 1, Jan. 1976). p. 11 . 

.. 

5 
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dent-reporting procedure devised with the 
help of the Anchorage Police Department 
and the Department of Public Safety. 

Organizations like REACT can help 
or hinder police, depending on the qual
ity of training and the degree of public 
visibility. Law enforcement can enhance 
both. 

In many areas, there is no public 
recognition of cooperative operations be
tween CB operators and police. Without 
positive recognition, there is no legiti
mate role for such operations in the eyes 
of the public. 

The deterrent effect to be derived 
from police-citizen cooperation in this 
key area is, therefore, undervalued. 

The Criminal Justice Center, in 
conjunction with local law enforcement 
agencies, intends to legitimize publicly 
both the actual and the potential con
tributions made by CB operators, and in 
that way to begin to solve the problem. 

test the. participant's knowledge 

Ask the fire department and the para
medics to attend, and be sure to invite 
representatives from the cab companies, 
the municipality, private businesses-any
one who uses CB radio for work or 
pleasure. 

The Criminal Justice Center will 
support the efforts made by local agen
cies with an assortment of public educa
tion materials designed to increase the 
visibility of cooperative efforts between 
police and civilians .. The CB radio scheme, 
coupled with operation ID, neighborhood 
watch, and media programs devoted to 
crime. prevention and the justice system 
will tend to make the individual less a 
target and more a community member. 

Ideally, once the word is out, would
be criminals of all ilks will eventually be

. come concerned abou~ the presence of 
unseen eyes intent upon foiling illicit ac
tivities. This paranoia, coupled with the 

Contribute! 

All our readers are encouraged 
to contribute articles and notices of 
events pertinent to criminal justice. 
The more practitioner participation 
we have, the more effective our 
work will be in providing a single 
forum for the entire field. 

6 

diminishing possibility of being success
ful at crime and free to walk the streets, 
should help to reduce criminal actions. 
The situation in which the average citi
zen is afraid to walk the streets and cow
ers behind locked doors-protected by 
an expensive array of locks, guns and 
guard dogs-must not be permitted to 
occur here. 

"Ten-four, good buddy?" 

- Douglas Barry, Director 
Community Education 

· Criminal Justice Center 
Training of citizens to assist in CB 

crime prevention efforts can be accomp
lished through a series of periodic work
shops at a local school, utilizing the 
media and local retail outlets specializing 
in CB sales to spread the word. Work
shop organizers can also put the message 
out on the airwaves. Before the session 
begins, urge the participants to mark 
their radios with their Alaska driver's 
license number. Special theft prevention 
brochures and program bumper stickers 
will be available after July 5, 1977, 
from the Criminal Justice Center. 

Minor Disputes Innovations 

The body of the training program 
could proceed as follows: 

*Welcome by representatives from lo· 
cal law enforcement agency 

*Overview of the REACT program 
*Discussion of crime trends in your 

area 
*How to recognize susp1c1ous cir

cumstances, dangerous road condi
tions, or a crime in progress 

*The procedures for making reports 
to the monitors and then procedures 
for notifying the police switchboard 

*Explanation of liability in situations 
where citizen involvement goes be
yond observation and reporting 

*Effective use of role-playing by 
adopting hypothetical situations to 

The complex business of rethinking 
the justice process in order to handle 
minor disputes cheaply, efficiently and 
equitably was the topic of an American 
Bar Association conference held in 
New York, May 25-27. I attended the 
conference as a correspondent for Juris 
Doctor magazine. 

At Columbia· Law School, a setting 
not always attuned •to the business of 
minor problems and their resolution, 
legal luminaries such as Chief Justice 
Warren Burger, A.B.A. President Justin 
A.· Stanley and Deputy Assistant Attor
ney General Paul Nejelski urged that 
further experimentation and study be 
given to small claim court reform, and to 
use of arbitration and mediation in en
tirely new forums .. The purpose of these 
innovations would be. to "delawyerize" 
many minor problems and to. reach out 
for others not now addressed by state and 
local court systems. 

Ironically, Al ask~ is several steps 
ahead of the conferees. The conference 
recommendeo that neighborhood media
tion centers be tested in New York, 
Los Angele.s and Atlanta. In Alaska, the 
State Judicial Council has already em-

barked on a feasibility study to lay the 
groundwork for a citizens' dispute set
tlement center in Anchorage. The court 
system field-tested mediation in concili
ation boards created in six villages during 
1975-76. In fact, A. Hippler and I devel
oped conciliation as a village alterna
tive in 1973-74, in a court-endorsed ex
periment. Finally, the administrative 
director of the court system, Arthur 
Snowden, organized a national commis
sion to review the delivery of justice to 
clients with problems small and large. 
Its report, "Planning for Justice in Al
aska," suggested development of alter
natives to courts in both urban and rural 
areas. 

Whether the Alaska experience will 
be taken seriously remains to be seen. 
There can be no question that reforms 
which have been evaluated and tested 
here address problems that are only now 
being recognized elsewhere. 

The call for change of the legal 
structure, echoed by Burger and Stanley 
at the ABA conference, should facilitate 
Alaska projects already underway. 

- Stephen Conn 
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Peterson v. State, No. 1411, April 
20, 1977. Tliiscasepresented the Alaska 
Supreme Court with two major issues: 
the speedy trial rights of the defendant, 
and whether statements he made during 
the investigation of the crime were ob
tained in violation of his Miranda rights. 

As is frequently the case when the 
issue of speedy trial is present, resolution 
of the issue was not an easy task for the 
court. Space limitations do not permit a 
detailed recitation of the facts. Three 
aspects of the holding should be of in
terest to criminal justice practitioners in 
Alaska, however. 

First, the Court held that "later 
filing of charges based on the same crim· 
inal episode does not extend the speedy 
trial period under Rule 45 unless the evi
dence on which the new charges are 
based was not available at the time of the 
original filing." 

Second, the Court re-affirmed its pre
vious holding in Peterkin v. State, 543 
P2d 418 (Alaska 1975), thatit is the obli
gation of the State to give a defendant a 
speedy trial and that "it is too much to 
expect of human nature that a defendant 
must demand a speedy trial ... " 

Third, the Court outlined four fac
tors which when combined may permit a 
judge, under Rule 53, to relax the speedy 
trial rule. They are: "(1) the severity of 
the crime alleged, (2) the lack of any 
identifiable prejudice to the appellant 
due to delay, (3) the extremely short 
period of delay beyond 120 days, and (4) 
the unique difficulty of investigating 
crimes in bush areas" (footnote omitted). 
On this issue, however, the Court caution
ed both the bench and the bar that few 
cases would be "sufficiently unusual to 
justify relaxation of Rule 45." 

The Miranda side of the case involved 
two issues: (1) whether the required 
warnings had been given, and (2) whether 
the State had met its heavy burden of 
proving that the defendant had knowing
ly and intelligently waived his 5th and 
6th amendment rights. 

Because of the importance of this 
opinion to law enforcement personnel a 
brief recitation of the facts as they relate 
to the Miranda issue will be provided. 
The case involved a quadruple homicide 
which occurred in the Village of Chignik 
Lagoon on the lower Alaskan Peninsula. 

The first person to make contact 
with the defendant was a Fish and Wild
life officer who had been ordered to the 
scene by a sergeant of the State Troopers. 
This officer, who had not been to the 
scene of the crime, was introduced to the 
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defendant by r:ieighbors. He interviewed 
the defendant ·to determine what he had 
seen and whether he knew that a possible 
suspect might be hiding out in the brush. 
This interview took place at 3:25 p.m. on 
the 23rd of December. No Miranda warn
ings were given as the defendant was not 
in custody nor consi.dered to be a suspect. 
A verbatim transcript of the interview 
was made and signed by the defendant. 

·After the F. & W. officer received ad
ditional information about the crime, he 
began to s·uspect that the defendant knew 
more abou.t the killings than he had 
earlier related. The offic~r testified that 
he conducted a second interview with the 
defendant to get as many details as pos
sible for comparison with the evidence. 

The officer began the second inter
view (without the use of a Miranda card) 
by advising the defendarit of "his rights 
to an attorney, not to make any state
ments;. to ha·ve' your attorney present and 
to stop questions at any time and to hµve 
your attorney present with you during 
the interview." 

The defendant was not told that his 
statements could and would be used 
against him, nor was he informed that, 
if he could not afford an attorney and de
sired one, counsel would be appointed 
for him. 

The second interview produced only 
a more detailed version of the first, excul
patory statement. This interview took 
place between 5:00 and 6:00 p.m. on the 
23rd.' 

At 7:00 p.m. on the 23rd another of
ficer arrived from the crime scene. He in
terviewed the defendant _and thereafter 
arrested him. He testified that while he 
did 11ot have other suspects and was still 
open to suggestions, he considered the 
defendant a "prime" suspect. This in
terview was not taped. However, the in
terviewing officer testified that he gave 
the defendaht the same warnings at this 
interview as he did during a second, taped 
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interview the next morning. 
The warnings given at the interview 

conducted on the morning of the 24th 
were a slow, clear and full reading of the 
Miranda rights. They were preceded by a 
careful description of their importance. 
They were followed by a question to the 
defendant as to whether he understood 
them, to which he replied affirmatively. 
This exchange was followed by a request 
to talk. The defendant agreed to talk. He 
was informed that the interview was 
being recorded and asked if he objected. 
He replied that he did not. 

The officer conducting the inter
view testified that the defendant did not 
appear to be under the influence of in
toxicating beverages, that he was re
sponsive to the questions, that he indicat
ed an understanding of his rights, and 
that he did not appear reluctant to talk 
to the officer. 

The result of this interview was a 
confession. 

A fifth interview was conducted in 
Kodiak on the 26th or 27th of December. 
Once again the defendant was fully ad
vised of his rights and waived them, after 
inquiring as to the meaning of "waiver", 
which, he was told, meant that he under
stood his rights and that he wanted to 
talk and that at any time he could stop 
answering questions. At this fifth inter
view the defendant repeated his story 
given at the fourth interview and added 
some additional details. 

At trial the defendant moved to sup
press his statements on the grounds de
scribed above. The Court found that 
while the defendant was not in custody 
until after the third interview, he had re
ceived adequate warnings at all neces
sary times. 

In so holding the Court chose not to 
de,cide whether Miranda warnings should 
be required in non-custodial interviews 
once the police investigation has focused 
on the suspect, as the defendant had ar· 
gued on appeal. 

Defendant also argued that because 
he did not understand the legal signifi
cance of his rights to counsel, he could 
not knowingly and intelligently waive 
them. The Court rejected this contention, 
holding that it would not extend its rul
ing in Gregory ~ State, 550 P2d 374 
(Alaska 1976) to law enforcement per
sonnel. 

However, the Court did note that in 
"reviewing communications between law 
enforcement officers and suspects, we 
will,* * *,consider the mental condition, 
age, education and experience of the sus-

(Continued on page 8) 



June 1977 Alaska Justice Forum 8 

-Supreme Court Decisions- victim or v1ct1ms of the crime. For the 
sentencing court cannot accomplish the 
full panoply of objectives articulated in 
(Chancey), and its progeny, by sentenc
ing in an informational vacuum. Gener
ally, the victims of anti-social conduct 
should be considered in the sentencing 
process, especially in cases where there is 
a specific intent on the part of the of
fender to harm a particular individual 
or individuals." 

(Continued from page 7) 
pect, and we encourage law enforcement 
officers to take those factors into ac
count when communicating with sus
pects" (footnote omitted). 

Law enforcement personnel should 
familiarize themselves with the Peterson 
holding. It points out, once again, the ne
cessity of insuring that sill the Miranda 
warning is given to a suspect and that 
questions related to "understanding" and 
"waiver" are carefully and explicitly. 
asked of the suspect. The decision, for 
the first time in Alaska, also makes it 
clear that resolution of these issues will 
depend upon the individual suspect and 
his or her capacity to understand the 
meaning and benefits of the Miranda 
warnings and to decide whether or not 
to waive them. 

Members of the bench and bar 
should also be aware that the Peterson de
cision provides a clearer understanding 
of the meaning of AS 22.20.022 as it ap
plies to peremptory challenges of judges. 
Trial court administrators are alerted to a 
discussion of the issue of grand jury panel 
selection in the Peterson case. 

Probation/parole personnel, attor
neys and the bench are alerted to two re
cent Alaska Supreme Court decisions 
dealing with the contents of pre-sentence 
reports: Nukapigak '!..:.State, (No. 1410, 
April 13, 1977) and Sandvik ':.:. State, 
(No. 1419, May 6, 1977). 

In Nukapigak the Court reaffirmed 
previous decisions that a sentencing judge 
may consider "verified (corroborated or 
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substantiated by supporting data or in
formation) in.stances of past anti-social 
behavior, even though the defendant was 
not convicted or even charged with the 
same," if the defendant is given the op
portunity ·to deny it or present contrary 
evidence of his own: 

In Sandvik the issue presented to the 
Court dealt with the· relevance of infor
mation about the victim of a crime to a 
presentence report. The Court concluded 
that the "presentence report should con
tain ba.si_c. information pertaining to the 

Chief Justice Boochever filed a dis
sent in Sandvik and the issue is of such a 
nature that it seems likely to produce ad
ditional litigation as the Court attempts 
to define the limits on the use of victim 
data in presentence reports. 

-:- Employment Projections-
(Continued from page 5) 

This figure of 273 new employees 
does not iriclude personnel who will be 
needed by private justice agencies, State 
justice agencies with limited jurisdiction, 

. such as the Alcoholic Beverage Control 
Board and the Department of Revenue, 
and justice higher education. 

·Although accurate projection of the 
average number of new employees by 
job function and · region is difficult, 

'Table 2 reflects our best estimates of 
what can be expected. It seems safe to 
conclude ··that openings in "professional" 
positions in police,' legal and correctional 
agencies will exist in every region of Al
aska each year. 

Those who have entered a career in 
criminal justice or are planning one 
should find the preceding prognosis en-

couraging. Anyone considering becoming 
a professional in Alaska criminal justice, 
however, would be wise to consider two 
tips that may bear on his or her ultimate 
success. First, given the trend toward the 
establishment of educational prerequi
sites, it is unlikely that, by 1990, anyone 
with less than a bachelor's degree will 
qualify for any professional or manage
ment level justice position. 

Second, those people who have ob
tained educational preparation of suf
ficient breadth to qualify for a variety 
of positions within the justice system will 
have the widest range of options in 
terms of both advancement and job lo
cation. Justice higher education will 
make a bright employment outlook 
even better. 
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