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Plea Bargaining Ban's Alaska Impact 
By Michael L. Rubinstein 

Executive Director 
Alaska Judicial Council 

In March of 1976 the Alaska Judicial 
Council began a comprehensive evalua
tion of the impact of the Attorney Gener
al's "no plea bargaining"·policy. At this · 
point work is still in progress. Interviews_ 
are continuing and data· from police re-· 
ports, jail booking records, state trooper 
fingerprint files, court files iind pre-sen
tence reports are still being collected in 
various parts of the state. These data will 
be submitted for analysis at the Univer
sity of North Carolina at Chapel Hill in 
August. The final report will be ready in 
the spring of 1978. 

The Judicial Council published an in
terim progress report in May concernirJ'g 
preliminary findings in misdemeanor pro
secutions. This article will discuss brief
ly some of the salient findings, their 
possible implications, and directions they 
suggest for further investigation. 

The no-plea-bargaining· policy went 
into effect commencing with cases filed 
in court on or after August 15, 1975. In 
order to analyze the effects .of the policy 
change, the Council compared the year 
before (year one) with - the year after 
(year two). In analyzing misdemeanors a 
sample of about twenty-three thousand 
cases originally filed was· used, which 
included both year one and year two. We 
did not collect our own data, as we did 
for felony cases, but relied upon statis
tics gathered by the Alaska Court System 
from docket sheets completed by in-court 

· deputy clerks. 
First, the number of misdemeanor 

cases finally disposed of in the district 
courts of Anchorage, Fairbanks and 
Juneau did not significantly change be
tween the two years.studied .. In year one 
there were about 8,375 "completed" 
cases, whereas in year two final misde-

meanor dispositions numbered approxi
mately 8,771. However, there was a 
very significant increase in the number of 
misdemeanor cases going to trial in the 
district courts. The average increase in 
trials for the~thl~li,_Jocatipn;_s ~tpdi~d w_as 
72.4 percent!\ Anchorage had the b1g

.gest' jump (76.9 percent), Fairbanks' 
ihcr~ase was a little smaller, and Juneau's ',., ·1 . 

\ivas' much less. However, the percentage 
of misdemea

1
nor cases going to trial in 

year two wasi only 5.6 percent, ·compared 
to· 3.2 ·percerit of dispositions in year one 
(488 trials vs .. 283 trials). 

We' werJ not surprised by the in
crease in trials and, in fact, the anticipat
ed flood of cases never materialized. The 

· Attorney cieneral, Jn his "no-plea
b.argairiing" memo _pf July 24, 1975 to 

:: district attor;neys <anq iPs~istiint district 
attor.neys,. w~ote: "Right now, 94 percent 
of criminal cases which are filed are plea 
bargained. We can expect that number to 

· di:op· substantially with the result that 
no· rh<jtter how. you anafyze it we are 
going td have to try a great many more 
.cases-than we are now trying." 

- One of the anticipated effects of the 
policy .. ohange was a general slow-down 

in the justice system. In other words, if 
a defendant was not being offered any in
ducement to change his plea, i.e., 1:he 
promise of a "good deal," it was expected 
that a great many more delays would take 
pl~ce ~as r;fefendants and their attorneys 
maneuvered to avoid having to face the 
consequences. After all, entering a plea 
of gujlty without assurance of what will 
happen . afterward can be compared to 
taking a leap from_ an unknown height. 
The ' leap i.Nill be delayed as long as 
possible. 

We were surprised then to find that 
the facts disproved our assumption. For 
example, the'· time elapsed in disposing 
finally. of ·a - misdemeanor complaint, 
from filing to its ultimate conclusion, 
significantly declined in Anchorage, Fair
banks and Juneau between year one and 
year two. Most. surprisingly, in Anchor
age, where we found the greatest increase 
in trials, we also found the most dramatic 
decline in average disposition time-minus 
32.4 perc~nt. In year one it took an av
erage of about fifty-eight days to dis
pose of a misdemeanor case from filing 
to dismissal, acquittal or sentencing. In 

(Continued-on page 4) 

Alcohol & Drug Abuse. Seminar 
"Criminal Justice Aspects of Alcohol and Drug Abuse" will be the topic of a two

day semina~ to be presented in Ketchikan on August 4 and 5, in Bethel on the 8 and 
9, and in Nome on the 11 and 12. 

The 'seminar is jointly presented by the Criminal Justice Center and the Univer
sity's C::enter for Alcohol and Addiction Studies, and is part of the series of Continuing 
Professional Development Seminars conducted with the cooperation of Ketchikan, 
Kuskokwim and Northwest Community Colleges. 

The instructors for the one credit course will be Bernard Segal of the Alcohol 
and Addiction Studies Center and the University's psychology department, and 
Roger Endell of the Criminal Justice Center, a former member of the Anchorage 

- Planning and Advisory Group for Drug Abuse Service and administrator for the 
.Alaska Division of Corrections. 

For further information, contact the Criminal Justice Center. 
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The Development Of Alaska CJPA 
by Judy Hill 

Criminal Justice Planning Agency 
The Law Enforcement Assistance 

Administration (LEAA) was created by 
Congress in 1968 to implement the Crime 
Control and Safe Streets Act and the 
recommendations of the 1965 Commis
sion on Law Enforcement and the Ad
ministration of Justice. Its purpose was 
to bring about major changes in the 
administration of justice, to examine the 
causes of and possible solutions to crime, 
and to administer a block grant program 
to support state and local discretion in 
identifying problems and developing pro
grams. 

The Crime Control Act required that 
each state wishing to receive funds es
tablish a State Criminal Justice Plan
ning Agency, broadly representative qf 
local government, the public, and the 
agencies-law enforcement and criminal 
justice as well as those concerned with 
juvenile delinquency and delinquency 
prevention. The Planning Agency was to 
be responsible for preparing a statewide 
plan for the improvement of law enforce
ment and criminal justice, and for the 
development of programs and projects 
to meet the goals and priorities of the 
plan. 

In Alaska, these r.esponsibilities were 
given to a Governor's Commission on the 
Administration of Justice, which is es
tablished by law in the Office of the 
Governor (A.S. 44.19.756). The Com
mission, which is chaired by the At
torney General, is composed of fifteen 
members representing the Department of 
Law, the Court System, the Public 
Defender's Office, Public Safety, Health 
and Social Services, the House and Sen
ate, and the public. A Juvenile Justice 
Advisory Board was established by the 
Juvenile Justice Delinquency Prevention 
Act of 1974, and is composed of the 15 
Commission members and eight mem
bers under the age of 26. The Com
mission holds quarterly meetings, with an 
Executive Commission handling interim 
business. The Juvenile ~ustice Advisory 
Board meets at least annually, and more 
often if funding permits. 

The Criminal Justice Planning Agen
cy (CJPA) serves as staff to the Commis
sion. CJPA staff consists of planners in 
the areas of Law Enforcement, Courts, 
Corrections, Juvenile Justice and Rural 
Justice. These planners are responsible 
for development of sections of the 

State Plan, and of projects to implement 
the plan. They administer a program of 
block and discretionary grants that in
cludes such projects as the Alaska Judi
cial Council's sentencing study and eval
uation of plea bargaining, a crime pre
vention project being conducted by the 
Criminal Justice Center, training of vil
lage and municipal police, the construc
tion -of jails in rural areas, alcoholism 
programs in the Division of Corrections, 
and juvenile programs in Ketchikan, 
Petersburg, Hoonah, Cordova, Anchorage, 
Nome, Gambell, Tyonek, Craig and 
Fairbanks. 

Traditionally, the CJPA has concen
trated or:i the funding and administration 
of the grant program. A Standards and 
Goals Project, which began in 1974 and 
is now in its final stages, added a good 
deal more focus to the planning effort 
than previously had existed. This pro
ject, which involved four Task Forces and 
the participation of approximately 2,000 
individuals, produced· a detailed set of 
objectives for the improvement of crimi
nal justice in Alaska. Approximately 
one-third of the objectives have been im
plemented at the present time, and more 
than a third are currently in progress. 

One achievement of the Standards 
and Goals project is an outline in the 
1978 Plan, whicli will be considered by 
the Commission in July, of specific strat
egies to be- accomplished with LEAA 
funding, as opposed to general program 
areas. A significantly ·smaller amount of 
funding will be allocated to traditional 
programs such as equipment and training, 
and there will be a corresponding increase 
in funding for select model projects and 
evaluations of them, to the end that those 
programs which are successful can be 
identified and tried in other agencies. 
Examples of such model projects are the 
Village Conciliation Boards, a Citizen 
Dispute Center, pre-trial diversion for 
juveniles and adults, and experiments 
with restitution to victims. 

The Governor's Commission is con
sidering' expanding its emphasis beyond 
the review of individual federal grant 
projects to assume a policy-making and 
advisory role for the statewide justice 
system. This role will require the CJPA 
to concentrate more heavily on planning 
and the preparation of position papers 
and policy suggestions for Commission 
review. The CJPA intends to propose that 
the Commission sponsor a contest, open 

to all Alaskans, for writing position 
papers on selected topics. Prizes, to be 
awarded quarterly, would include cash 
and the opportunity to present winning 
papers to the Commission. 

Another shift in emphasis within the 
CJPA will re-direct funding priorities 
under the Juvenile Justice and Delin
quency Prevention Act. Alaska has 
participated in the Act for the past two 
years. Duririg this time juvenile awards 
have been used to address Alaska's 
critical need for programs and to provide 
counseling services and recreational al
ternatives to delinquency. Although these 
programs are needed, the CJPA must now 
focus its juvenile funds on projects which 
assist the State in meeting the major man
dates of the federal Act. These man
dates require that status offenders be de
institutionalized and that children not be 
detained in jail facilities that house 
adults. Until Alaska achieves compliance 
with the Act, CJPA will recommend that 
funding be provided only to projects 
which address the diversion of status of
fenders from the justice system and 
which provide group homes that can serve 
as alternatives to jail for the detention of 
children. 

The lack of adequate data and in
formation on crime and criminal justice 
programs and resources was one of the 
largest problems encounterd by the 
CJPA in its planning efforts. During 
1976, the CJPA established a research 
unit to collect and analyze Uniform 
Crime Report data throughout the State. 
The research staff has recently received 
the approval of Governor Hammond and 
LEAA to function as the Statistical Anal
ysis Center (SAC) for the state. This 
makes the CJPA eligible to receive up to 
$180,000 yearly in federal funds. The 
SAC is responsible for collecting, auditing 
and reporting the Uniform Crime Re
port data submitted by local law en
forcement agencies. It also oversees and 
coordinates the state's criminal justice 
information and statistical systems, en
sures quality control of data collection, 
provides technical assistance to agencies 
collecting data, supplies objective, in
terpretive analyses of data to agencies 
and interested citizens, and reports data 
accurately and uniformly for national
level comparisons. 

Now, almost ten years after its in
ception, LEAA has come under critical 

(Continued on page 6) 
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New Criminal Justice Curriculum 
To Offer Better Opportunities 

Alaska's criminal justice officials 
have, for over ten years, been encourag
ing the University of Alaska to provide 
high quality, comprehensive degree pro
grams for students interested in the jus
tice field. Between 1967 and 1975, lo
cal units of the University such as the 
Fairbanks campus, Anchorage Commun
ity College, Mat-Su Community College, 
Kodiak Community College, Kenai Com
munity College, and Juneau-Douglas 
Community College have responded by 
offering a variety of justice-related cour
ses and associate degree programs pri
marily in police and correctional ad
ministration. 

These offerings, mainly taught by 
part-time instructors, have been criti
cized for a variety of failings, the brunt 
of which have been borne by the stu
dents. The courses frequently were not 
offered in a way that would permit stu
dents to obtain a degree in a reasonable 
amount of time, and the differences be-

tween the programs of the individual 
campuses hampered students in the con
tinuation of their education at other lo
cations. 

In 1975, the Alaska Criminal Jus
tice Planning Agency (see accompanying 
article), provided the University funding 
for a Criminal Justice Center with re
sponsibility for reorganizing and up
grading University programs in justice 
areas. One of the first actions of the 
Center was the development of a four
year bachelor's degree curriculum which 
the University adopted for presentation 
at Anchorage and Fairbanks starting in 
the Spring of 1976. This justice curricu
lum was viewed' as a temporary program 
that would be offered until a more per
manent statewide plan_ could be develop
ed and implemei;ited. 

A curriculum committee, appointed 
by the University President, worked for 
over a year laying plans for the new cur
ricuium:: During that period it surveyed 

Table 1 PRACTITIONER IDENTIFIED EDUCATIONAL NEEDS 

~ategory Practitioners % of 
. S!!ggesti ng_ Total 

-Organization/Mgt./Supervision (i.e., Supervisory 
Seminar, Organizational Training, Personnel 
Functions) 30 24 

1-Law and Legal Procedures (i.e., Court Procedures,. 
Court Decisions, CriminalLaw, Juvenile Law) 20 16 

-Investigation and Interviewing (i.e. Burglary lnvesti-
gation, Police Photography, Interviewing) 16 13 

-Community/Human/Social Relations (i.e. Native rela-
tions, Police & Society, Public Relations) 10 8 

-Drug/Alcohol Problems & Programs (i.e. Drug Control, 
Narcotics & Dangerous drugs, Alcohol & Polic_e) 9 7 

-Communications Skills (i.e. Report writing, English, 
oral communications) 8 6 

-Correctional Theory, Programs, Techniques (i.e. 
Counseling, Role of Corrections, Behavior Mgt.) 7 6 

-Crime & Delinquency Causation/Prevention (i.e. 
Criminology, Criminal Recidivism, Juvenile Policy) 7 6 

-Family/Social Problems & Techniques (i.e. Child abuse, 
Family disturbances, Domestic disputes) 7 6 

-Planning and Research Related (i.e. Statistics, __ 
Preparing Grants, Program Evaluation) 5 4 

-Other Training Related (i.e., interagency seminars; 
specialized short courses, advanced in-service 
training for police) 7 6 

Total 126 -

3 

the present and future educational needs 
of the Alaska justice system, consulted 
both local and national justice practi
tioners representing the police, legal and 
correctional fields, and worked with of
ficials of the Academy of Criminal Jus
tice Sciences (ACJS), the national accred
itation agency for justice higher educa
tion. The Committee attempted to use 
the best features of other programs of 
justice higher education around the 
United States to address the common 
and unique needs of Alaska and develop 
a curriculum equal to the best in the 
nation. 

Table 2 UNIVERSITY OF ALASKA 
CURRICULUM FOR 

ASSOCIATE OF ARTS-JUSTICE 

1. AA Degree General Requirements 
Written Communication 6 
Oral Communication 3 
General Social Science, Natural 
Science, Humanities, etc. 18 

2. Justice Core Course Requirements 
Justice 110: Introduction to Justice 3 
Justice 251: Criminology 3 
Justice 250: Development of Law 3 
Justice 221: Justice Organization 
and Management 3 

3. Justice Emphasis Area Requirements 
9 to 12 credits in one of the four areas: 
Police Administration, Corrections, Legal 
Studies, and General Justice (a combi-
nation of the other three fields) 

4. Free Elective Credits to total 60 credits 

Summary of Requirements for 
AA-Justice 
1. University General Requirements 27 
2. Justice Core Course Requirements 12 
3. Justice Emphasis Area 

Requirements 9-12 
4. Free Electives 12-9 
Total 60 

The subject matter of the curricu
lum was designed to address the priori
ties identified by Alaska practitioners 
while at the same time maintaining con
sistency with the national standards al
ready established by ACJS in conjunction 
with such professional organizations as 
the International Association of Chiefs of 
Police, American Correctional Associa
tion, American Society of Criminology, 
National Association of State Directors 
of Law Enforcement Training, and 
American Bar Association. The data pro
vided by Alaska justice practitioners in 

(Continued on page 4) 
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-Curriculum-
(Continued from page 3) 

response to a statewide survey were ex
tremely valuable to the Committee and 
had a substantial influence on the course 
structure of the final curriculum recom
mendations (see Table 1 ). 

The Committee completed its study 
in March of 1977. It recommended 

Table 3 UNIVERSITY OF ALASKA 
STATEWIDE CURRICULUM 

FOR BACHELOR OF ARTS-JUSTICE 

1. University BA Degree 
!General Requirements 

Written Communication 6 
Oral Communication 3 
Humanities 18 
Social Science 18 
Math, Logic, or Computer Science 3 
Statistics 3 
Natural Science 7 

~- Justice Core Course Requirements 
Just. 110 Introduction to Justice 3 
Just. 251 Criminology 3 
Just. 250 Development of Law 3 
Just. 221 Justice Organization and 
Management 3 
Just. 330 Justice and Society 3 
Just. 360 Justice Processes 3 
Just 451 Research, Planning & 
Policy Analysis 3 

p. Justice Emphasis Area Requirements 
No less than 21 or more than 24 credits 
n Justice courses of which at least 12 

rredits must be in upper division courses. 
!Possible special emphasis areas might in
t;lude: 
1-Police Administration 
1-Corrections 
-Legal Studies 

1-Security Administration 
1-General Justice 

~- Minor Area Requirements 
~t least 12 credits as required by disci
IPline offering the minor. 

~- Free elective credits to total 130 
~red its 

~ummary of Requirements for 
BA-Justice Degree 
1. General BA Requirements 58 credits 
j2. Justice Core Course Requirements 21 
p. Justice Emphasis Area 

Requirement 
~- Minor Requirements 
~ Free electives 

21-24 
12-18 

To total 130 

Alaska Justice Forum 

statewide standardization of the basic 
curriculum for both two-year associate 
degrees and four-year bachelor degrees 
in justice presented by the University 
(see Tables 2 and 3). This basic curricu
lum will orient all justice majors to the 
practices· and problems of the entire jus
tice system while permitting them to 
specia,li;rn, in one area, such as police, 
legal, or correction11l administration. 
Within .the statewide guidelines, each 
local campus can establish courses to ad
dress educational needs important to 
justice agencies in its part of the state. 
The guidelines will ensure complete com
patibil.ity between University of Alaska 
associate and baccalaureate justice pro
grams throughout the State. Further, all 
University-offered justice courses with 
college level credit will satisfy justice 
degree requirements anywhere in the 
University system and in most instances 
they can be transferred to satisfy the· 
justice requirements of accredited col
leges and 'universities outside Alaska. 

The Committee members feel they 

-Bargaining-
(Continued from first page) 

year two, afte'r the plea bargaining chan
ge, it took only about thirty-nine days. 
Disposition times decreased significantly 
in Fairbariks as well (minus 26.8 percent), 
while in Juneau there, was a lesser de
crease (8.6 percent). 

At this stage of our evaluation it 
is very difficult to· provide any conclu
sive explanation of the acceleration of 
the overall process, even though there is 
no doubt that plea bargaining has been 
reduced, and that the number of trials 
has increased significantly. We know 
in the Anchorage district court, in antici
pation of the policy change, the judges 
instituted a more tightly controlled sys
tem for scheduling cases and cracked 
down considerably on the numbers of 
continuances they permitted the at
torneys. Undoubtedly these improve
ments in administrative efficiency con
tributed to the speed-up. However, in 
Fairbanks,. where each judge continues 
to control his own schedule, we never
theless found a comparable decrease in 
disposition times. 

Another significant finding in our 
analysis of misdemeanor cases was a 
sharp upswing in the severity of sentences 
between year one and year two. Looking 
only at the amount' of time actually 
served in jail for misdemeanors in An-

4 

have been successful in designing econ
omical justice programs for students 
throughout Alaska. They concur with 
Dr. Gordon Misner, Past-President of the 
Academy of Criminal Justice Sciences, 
who characterized the program as "put
ting the University of Alaska in the na
tional forefront of criminal justice 
higher education." 

Nearly all of the University of Alas
ka community colleges and extension 
centers will be offering the general cour
ses (i.e. English, speech, social sciences, 
natural sciences, and humanities) during 
the Fall semester; however, because of 
limited University resources and local 
demands, the justice courses will not be 
offered by all local University units 
throughout the State. If you're interested 
in enrolling, you can obtain information 
about plans for courses and programs in 
your area by contacting your local 
University of Alaska, Community Col
lege, Extension Center, or the Criminal 
Justice Center. 

-John Angell 

chorage, Fairbanks and Juneau, between 
year one and year two there was an in
crease in "active time" of 71.4 percent. 
This represents a jump from seven to 
twelve days of actual jail time. Also, in 
the year following the institution of the 
Attorney General's new policy, a smaller 
proportion of persons convicted of mis
demeanors were released without having 
to serve any time in jail. The average 
misdemeanor fine also increased between 
year one and year two, from $184 to 
$209. 

We tried to determine whether the 
lengthening of sentences by the district 
courts was a direct product of the no
plea-bargaining policy, or whether it was 
caused by some other factor or combi
nation of factors. One could hypothesize 
that, when judges are no longer "bound" 
by the results of an arrangement worked 
out in advance between the attorneys, 
they are free to follow their own incli
nations, and that these will translate to 
longer sentences. This presumes that 
bargained-for sentences in the past were 
more lenient than those judges would 
have imposed "on their own." However, 
there are certainly other views. For in
stance, common sense dictates that when 
attorneys negotiated specific sentence ar
rangements under the prior practice, 
they always kept in mind the philosophy 
of sentencing held by the judge before 
whom they had to appear, and whose 

(Continued on page 8) 
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by Peter S. Ring 
This third installment of the survey of the law·of -search and 

seizure in Alaska picks up with an analysis -of the .Aguilar two
pronged test and concludes with a discussion of the issue of 
particularity. 

To summarize, Aguilar set forth a two-pronged test to be used 
by a judge or magistrate in evaluating hearsay infor"mation: (1) a 
"veracity" prong, and (2) a "basis of knowledge" prong. 

The first prong of Aguilar is usually met by an affirmative 
statement from the officer seeking the warrant that the informant 
has provided him with reliable information in the past and then 
a recitation of some (or all) of the past occasions on which. the 
informant has provided reliabl~ information. If this part of the 

"basis of knowledge" test by describing the accused's criminal 
activity in such sufficient detail that the magistrate may know 
that he is dealing with and relying on something more substantial 
than a casual rumor circulating in the underworld or upon an ac
cusation based merely on an individual's reputation. In short, 
the facts must be so detailed as to support an inference of per
sonal knowledge. This can be done, in the examples cited, by de
scribing the insides of the premises in detail, the activities going 
on therein, and those engaged in the activities. (See generally, 
Spinelli v. United States, 393 U.S. 410 [ 1969], Keller, Harrelson 
and Davis, supra.) 

The critical point to be understood in connection with the 
use of hearsay in establishing probable ·cause is that the officer re
questing the warrant and the judge (or district attorney) review-

A BRIEF HISTORY OF SEARCH AND SEIZURE 
two-prong test cannot be met in this way, perhaps because the 
informant is a good citizen who has never before provided infor
mation to the police, or perhaps because past information fr~~ 
the informant turned out to be "unreliable," then the first part 
of the test can be satisfied by a statement from the requesting of
ficer of alleged facts which tend to corroborate the r.eliability of 
the information provided by the informant (as opposed to but
tressing the reliability of the informer). Independent corrobora
tion of the incriminating facts by the police officer is one means 
of accomplishing this and satisfying the first Aguilar test. (See 
Keller, Harrelson and Davis, supra.) 

The case of the citiizen-informant provides something of 
an exception to the "veracity" prong. The courts h'ave ·generally 
held that the citizen-informant will not be held to the same stan
dards as the criminal-informant. This exception exists because it 
would be the rare case in which the citizen had pro'vided the po
lice with similar information in the past. Moreover, the motives 
of the private citizen, as opposed to those of the criminal-infor
mant, may be less suspect on their face. The Alaska Supreme 
Court seems to have recognized this exception in the case of 
Davis V. State, supra, wherein they noted: "This reliability [re
ferring to the informant's] might be established by * * *the per
sonal identity and involvement of the person giving the informa
tion." (499 P2d at 1029. Footnotes omitted.) 

The second prong-the "basis of knowledge" prong-of the 
Aguilar test is usually met by the affiant's providing the court 
with a statement of some of the underlying circumstances from 
which the informant concluded that the property to be seized ·or 
the person or place to be searched were where he said they were. 
An example might be a statement from an informant that he had 
been inside a narcotics factory or a gambling establishment and 
had witnessed the preparation of narcotics for distribution or the 
taking of bets over the phone. 

This requirement is designed to insure that the informant has 
not gotten his information from another, perhaps unknown, in
formant or that his information is not merely some rumor circu
lating throughout the community. 

If it is not possible for the affiant to prov'ide a statement as 
to how the. informant came upon his information·· (perhaps be
cause in so' doing it would necessarily identify the informant ·to 
his lasting detriment). then it is nonetheless possible to meet the 

ing the affidavit must be supplied with facts, not susp1c1ons or 
n,imors. The more facts that can be supplied, ·as to either the 
reliability of the informant or the credibility of his information, 
the stronger the case for the existence of probable cause. 

The importance attached to this statement becomes clearer 
when viewed against the well-established legal principle that a 
court reviewing an affidavit which has been challenged as being 
insufficient is bound by the facts contained in the affidavit. It 
cannot go beyond those facts, even though the officer may have 
been in possession of facts not recited in the affidavit which 
clearly demonstrate the existence of probable cause. (See Morris 
v. State, 473 P2d 603 [Alaska 1970] .) 

A few other aspects of probable cause are worthy of brief 
mention before we turn to issues related to particularity. As was 
stated earlier, an informant's name need not be disclosed in the 
affidavit (see Harrelson, supra). However, if the informer is a 
private citizen, or another law enforcement officer, or can other
wise be named, then doing so improves the affidavit. 

"Tips" can be accusatorial in nature. When they are, it is 
just another factor to be considered in determining the reliability 
of the hearsay information. A police officer's knowledge of a 
suspect's reputation is a practical consideration of everyday life 
which a magistrate or judge can legitimately consider in deter
mining whether probable cause exists. (See Kristich v. State, 
550 P2d 796 [Alaska 1976] .) 

In the final analysis, the affidavit in support of a search war
rant must be viewed and examined common-sensically, as a 
whole. The United States Supreme Court in United States v. 
Ventresca, 380 U.S. 102, at 108 (1965) stated this principle in 
the following terms: 

If the teachings of the Court's cases are to be followed and 
constitutional policy served, affidavits for search warrants, 

· such as the one involved here, must be tested and interpret
.ed by· magistrates and courts in a commonsense and realistic 
fashion. They are normally drafted by nonlawyers in the 
midst and haste of a criminal investigation. Technical require
ments of elaborate specificity once extracted under common 
law pleadings have no proper place in this area. A grudging 
or negative attitude by reviewing courts towards warrants 

· will tend to discourage police officers from submitting their 

(Continued on page 6) 
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-A BRIEF HISTORY OF SEARCH AND SEIZURE-
(Continued from page 5) of "plain view" in great detail.) 

evidence to a judicial officer before acting. In Alaska, the relaxation of the strict rule first set down in 
Once the existence of probable cause has been established, .M.armn. supra, has also been followed by the State's Supreme 

constitutional requirements (at both the Federal and State level) Court. This relaxation was first recognized in Bell v. State, 482 
mandate the necessity for describing with particularity the place . P2d 854 (Alaska 1971), and has been expanded upon in two 
or person to be searched and the items to be seized. · other cases: Davis v. State 499 P2d 1025 (Alaska 1972) and 

The best rule to follow in describing persons or places is Davenport v. State, 510 P2d 78 (Alaska 1973). 
to be as full and as specific in the description as possible. This To summarize the holdings in those two cases, the Alaska 
means that in addition to providing names and/or a.ddresses, phy- Supreme Court has held that officers may seize evidence of a 
sical descriptions should also be provided whenever possible, to crime, even if such property is not particularly described in the 
rule out any chance that another premises with the same address search warrant, when the objects discovered, and seized are rea
or another person of the same name might exist within the sonably related to the offense in question; when the searching 
jurisdiction. Extreme care should be taken when describing officer at the time of the seizure in question has a reasonable 
premises which are part of a multi-unit building such as apart- basis for drawing a connection between the observed objects and 
ments, duplexes, hotel rooms, etc. the crime which furnished the basis for the search warrant; and 

The requirement of particularity with respect to items to be when the discovery of such property is made in the course of a 
seized stems frorp the historical abhorrence of the evils of the good faith search conducted within the authorized perimeters of 
"general warrant," which permitted fishing expeditions in the the search warrant (Davis, supra,); or, when an officer has prob
hope of finding some evidence of criminal culpability. Initially, able cause to believe that the objectshe discovers in the course of 
at the Federal level, this requirement was strict and'iuncdm'J; :,~;v'aliid s'e«frch conducted under a valid warrant are the fruits of a 
promising, as the U.S. Supreme Court pointed out in Marron v. particular theft, even though the items seized are neither listed in 
United States, 275 U.S. 192, 19.6 (1927): . . , , , 1 , ·!he sewch '{"arrant nor related to the c;:rime whi,ch, served as the 

The requirement that wat-ra·~!s· shall. pa;rti~ul~fly ;de?d,ribe · p~sis for th~ search warrant (Davenport, supra). i · 

the things to be seized mqke~ .gener,al ·~.~a~c~~s~ und~r)tpem·;_,,· ;: ~aw. ;e~forcement personnel shouJd is!J_ep. iri. mi,nd that items 
impossible and prevents the seizure of one thing under a war- which they discover in the course of a search pursuant to a 
rant describing another. As to what is to be taken, nothing is search warrant and which are not listed in the warrant, are 
left to the discretion of the officer executing the warrant. governed by AS 12.35.020 (1)-(4) and must meet the criteria set 
(Emphasis added) forth therein. Similarly; items seized which were not listed in the 
The Marron holding was . relaxed somewhat· in .Harris v. original search warrant must be listed or.i the receipts· of the prop-

United States, 331 U.S. 145 (1947,), wherein the· Court upheld· erty taken. (See Rule 37 (b).) 
the seizure of items discovered· in the course of a lawful s11arch 
even if the property was not described in the search warrant.and 
was unrelated to the crime on behalf of which the search was 
undertaken. In a subsequent decision, Harris v. United States, 
390 U.S. 234 (1968), the U.S. Supreme Court held that: 

Objects falling in the plain view of an off·icer who has the 
right to be in the position to have that view are subject ·to 
seizure and may be introduced into evidence. 
(Subsequent sections of this article will deal with the issue: 

The next installment of this survey will appear in the August 
issue of the Forum and will commence with a discussion of is
sues related to the execution of search warrants, will deal with a 
number of miscellaneous issues related to search warrants, and 
will conclude with an analysis of the various exceptions to the 
search warrant requirement. The final installment of the survey 
will appear in the September issue of the Forum and will deal 
with automobile searches and the concept of "plain view." 

-CJPA-
(Continued from page 2) 

examination leading to charges that its 
efforts have been a major waste of re
sources, and countercharges that the 
agency has provided the major impetus 
for planning and coordination in cr'imi
nal justice. Most observers agree that ex
pectations have been too high, given the 
complexity of the Crime Control Act and 
its amendments, and the small propor
tion of criminal justice budgets .that is 
provided by LEAA. 

Under the Carter administration, 
LEAA faces probable major reorganiza
tion. Attorney General Bell has recently 

ordered that the ten regional offices be 
closeq in Septell)ber, 1977. While impact 
pn state pl;;mning agencies cannot be de
termiri~d at this tinie, .a greater amount of 
direct c~~ta~t, ;;ith W~s~\ngton, D.C., is 
anticipated. This may well prove to be a 
disaqvantage for Alaska, 

CJPA will recommend a' re.turn to a 
simp-iitied block grant program, which 
wouiCJ' greatly reduce Federal adminis
tration guideline requirements. The re
commendation will specify that any form 
of revenue-sharing to be allocated to the 
states mu~t. be. used to encourage new or 
innovative justice projects. CJPA will 
also urge that a portion of Federal funds 
be set aside to' continue long range state
wide plannin~, research and evaluation. 

Bulletin 
CJPA and the Criminal Justice 

Center will jointly sponsor a state
wide Alaska Justice Facilities Plan
ning Conference at the U of A 
Anchorage, Sept. 12 and 13 and U 
of A Juneau, Sept. 15 and 16. The 
Nationa·1 Cfearinghouse for Criminal. 
Justice Planning and Architecture, 
Urbana, Will address' municipal, 
state and private agency concerns 
for justice facility standards. Spe
cific announcements will follow. 
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The Foibles Of Public Opinion Polls 
by John Havelock 

Public opinion sampling can be of 
enormous assistance to justice system 
managers and can open avenues to use
fu I crime-combatting strategies. Yet hand 
in hand with their increased use comes an 
increased potential for abuse of survey 
techniques and for confusion arising from 
inexperience with the justice system or 
with survey technology. Such problems 
can be met by requiring of the pollster 
an appropriate background of scholar
ship or experience, and by requiring that 
justice personnel work closely with him 
in the preparation of the survey instru
ment. 

A more troublesome problem, mis
interpretation of results by the system 
manager, the media, or the public at large 
can offset some of the benefits other
wise available from the wise use of this 
tool. Correcting this problem will require 
a greater degree of understanding of sur
vey techniques and use than is now 
generally found among administrators, 
the media, and the public alike. 

A few issues that have arisen in re
cent Alaska polling efforts illustrate some 
common problems in the misuse of 
surveys. 

1. That the public think it so, doesn't 
make it so. Specific victimization infor
mation gathered from respondents and 
historic police reports shows a very 
gradual rise in crime in the Anchorage 
area. This rise is too slight to be detect
able by the accumulation of individual 
perception. Yet the public tends to see 
Anchorage as being inundated by a ris
ing tide of crime, as indicated in survey 
replies to questions of belief. There are 
better indicators, for instance, of the 
changing incidence of "crime in the com
munity" than generalized public percep
tions of it. Yet reporting of poll results 
seems frequently to merge public percep
tion of a crime wave with actuality. 

Mistaken policy responses could arise 
from confusing public belief with reality. 
A true unexplained rise in crime rates 
might call for rapid reallocation of re
sources, tax increases, changes in strate
gies based on analysis of the composi
tion of the rise, etc. Public policy is dis
torted when administrators act or are 
pushed to action on the basis of opinion 
not in conformity with fact. The pub
lic's misperception might relate to over
statement of the criminal situation by 
media, by justice system sources, by pub-

lie officials. While this may enhance pub
lic support for expenditure, it can also 
give rise to a deterioration in the overall 
quality of life in a community through a 
rise in unwarranted fear. 

2. The public response to a techni
cal question ,is not an answer to that 
technical question. A recent poll asked 
the public for their idea of adequate 
police/population ratios. Members of the 
public may have a notion of how often 
they see a policeman now, whether they 
would like to see him more or less, but 
they have no idea of what that means at a 
level of abstraction such as police/popu
lation ratio. Responses bracketing pre
ferred police densities at 0-200, 200-600, 
etc. are of little use to a manager in se
lecting a state or community standard. 
(In any case, community workload data 
is a better ctheriOn'· for hiring officers 
than some preconceived, across-the-board 
ratio.) 

3. View answers to. questions which 
ignore costs with some caution. Ques
tions of public expenditure that are not 
tied to cost figures do not provide relia
ble information on the public's willing
ness to support a program. As in the pre
vious example, abstractly, everyone 
would like to have a policeman living 
down the street.- but ask him whether he 
is willing to pay a hundred dollars a year 
for it, and you are likely to get a quite 
different answer. 

4. Be suspicious of conclusions that 
do not jibe with national data on the 
subject. A recent survey reported that the 
p.ublic was not i_nterested in crime pre
vention but wanted more emphasis on 
"apprehension and patrol." Yet the ques
tion upon which this conclusion was 
based emphasized "public relations" pro
grams in contrast with "apprehension and 
patrol" and didn't mention "prevention" 

Conlmission 
Will Meet 

The Governor's Commission on 
the Administration of Justice will 
meet in Seward on July 27 and 28. 

·· The Commission will review grant 
proposals for various criminal jus
tice programs and consider the 
proposed J 97~ Cri,m in al Justice 
Plan for Alaska. 

at all. National data shows the public 
prefers "prevention" as the priority pol
ice role. It is unlikely Alaska is much dif
ferent. Don't accept puzzling or startling 
conclusions based on surveys. Frequently 
the way a question has been asked or the 
manner in which responses have been 
grouped will explain the result. Look at 
it yourself. 

5. Identifying a problem perceived 
by the public doesn't always suggest a 
cure. The public is usually right about 
things that follow from personal obser
vations. A recent victimization study 
found that 27 percent of unreported 
crimes were not reported for reasons such 
as "police won't do anything." This 
failing can be addressed by "improved 
reporting mechanisms," the report bright
ly concluded. Let's face it, in terms of 
recovery of property, successful prose
cutions, etc .. the reported public opinion 
is right. The manpower doesn't exist to 
give more than cursory attention to 
minor theft in the absence of a suspect. 
Improved reporting will not occur until 
(if ever) we can show that action re
sults. 

6. A question which asks the public 
to choose between alternatives when 
other options have been omitted should 
not be taken as preference for the al
ternative selected over all alternatives. A 
recent questionnaire asked whether police 
should be given the autho.rity to detain 
intoxicated persons. The alternative of 
transporation to a detoxification center 
was not offered. Yet the results were 
interpreted as an endorsement of arrest 
for drunk-in-public statutes. Regardless of 
one's views of the practicality and effi
cacy of the detoxification center ap
proach, it is widely supported by the 
public. A poll which seems to leave 
drunks in the street as the only alterna
tive to arrest will not elicit an answer 
serviceable as a policy guide on the de
tox-arrest issue. 

7. Survey summaries often treat the 
most frequent answer in multiple answer 
questions as the view of "most" people. 
One poll, purporting to generalize about 
public skepticism regarding the worth 
of rehabilitation programs, reported that 
56 percent of the public, when asked 
what the worth of prison time was, first 
said, "It keeps them off the streets." 
The responses totalled well over 100 per
cent because of multiple answers, hence 

(Continued on page 10) 
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-Bargaining-
(Continued from page 4) 

ratification would ultimately be re
quired if the bargain were to be carried 
out. 

Also, when the Attorney General 
first imposed his policy on district at

·torneys in a memo dated July 3, 1975, 
he recognized that if they were not go
ing to be allowed to "dump" bad cases 
through plea bargains they would have to 
tighten up on their "screening" practices 
so that the marginal cases would not be 
filed in the first place. (In fact, a substan
tial majority of the people interviewed in 
connection with this study agreed that a 
policy of "screening" cases had been in-

. stituted, that there were many more 
dismissals or refusals to file and fewer 
reductions of charges than in the past.) 
If this screening occurs, then an apparent 
increase in the length of misdemeanor 
sentences may signal that a greater num
ber of people in year two were sentenced 
for the misdemeanor with which they 
were originally charged-usually the more 
serimls offense. Fewer people in year two 
may have been sentenced for reduced (or 
plea bargained) versions of the same 
general type of offense. For example, 
one judge said: 

If you had OMV I [operating a motor 
vehicle while intoxicated] reduced to 
negligent driving before the change 
of policy, and now everybody pleads 
to OMVI, sentences have "gone up" 
but they haven't really. The sentence 
for OMV I has remained the same. 
In short, although we will not be 

certain until we complete our analysis 
next spring, we do not believe at this· 
point that the increase in severity of mis
demeanor sentences is a direct result of 
the plea bargaining policy change. When 
one examines more closely the increase 
in misdemeanor sentences one finds that 
there is no clear overall pattern of sen
tence increases. For some offenses, such 
as those in the assault category, there was 
an actual decrease• (both in terms of ac
tive time imposed and in fines) between 
the "before" year and the "after" year. 
In fact, 100 percent more defendants 
sentenced for assaultive crimes received 
.D.2. jail time at all in year two compared 
with year one, when plea bargaining was 
still permitted. For this kind of offense 
at least, punishments significantly de
clined. A similar pattern appeared in 
check cases. 

On the other hand, there were big 
increases in sentences for crimes like joy
riding, malicious destruction of property, 
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reckless driving, trespass, and conceal
ment of merchandise. In short, there was 
no clear-cut pattern of sentence increases, 
although the average sentence did in
crease. If the no-plea-bargaining policy 
were a direct cause of an increase in sen
tencing one would expect the effect to 
be manifested "across the board" and not 
just in certain- kinds of offenses. 

One of the most serious criticisms of 
the institution of plea bargaining has been 
that the entire system depends for its 
exi~tence on exacting a stiff price from 
the. relatively rare defendant who wishes 
to exercise his constitutional right to go 
to trial. In other words, defendants are 
previously advised that they will be pre
sumed innocent, that the state has the 
burden. of proving their guilt at a trial by 
jury or before a judge, and that, basically, 
thi.s is all part of their heritage of freedom 
as Americans. Nevertheless, the theory 
goes, woe unto any person who is charged 
with a crime and who takes all this ad
vice seriously. He .either pleads guilty 
for the best deal h.e can get or risks a 
lengthy sentence for naively acting upon 
the belief, that the Constitution means 
what it. says. 

Our research undertook to test this 
hypothesis. We theorized that if we look
ed at misdemeanor cases prior to the 
change in the plea bargaining policy we 
would see a significant differential be
tween the sentences of people who pied 
guilty and those of persons convicted of 
the same crime.s after trial. The assump
tion was that.the trial sentences would be 
more severe than the sentences imposed 
as a result of pl_ea bargains. Carrying this 
hypothesis further, vye assumed that if 
b_argaining were no .. longer possible in 
year two, and if judges were sentencing 
"on the merits" rather· than attempting· 
to ratify pre-arranged settlements, then 
the- differential 1to1e expected to find in 
year one would flatten out in year two. 

Looking at our year one and year 
two. misdemeanor statistics we found the 
results to be d.irectly contrary to our 
theory. In year one we found that per
sons received, on the average, seven days 
of actual jail time for a guilty plea enter
ed at arraignment in the district court, 
eight days if they entered their guilty 
pleas during the pre-trial period following 
arraignment .. but only seven days of ac
tual "(Jrison time .. if they were convicted 
following a t,rial. Thus, before the insti
tution of the no-plea-bargaining policy, 
there was np indication of any increased 
jail time for people who went to trial. 
The picture was far different when we 
looked at yeCjr two. Following the insti
tution. Qf the riew p9licy the average 
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active time for a guilty plea at arraign
ment was six days; this increased to eight 
days if the guilty plea was entered during 
the pre-trial period-and to a whopping 
twenty-two days of active time if the 
sentence followed a conviction at trial. 
From these naked figures it would seem 
that rather than reducing sentence dif-

. ferentials, the adoption of the no-plea
bargaining rule may have created a brand 
new sentence differential-one that had 
never existed in the "bad old days" of 
bargaining. 

We performed some further analysis 
of the data available to us to see if the 
differentials still held up. Active times 
imposed following trial were examined 
for each category of offense. Unusually 
lengthy sentences (over ninety days) were 
excluded from the calculations just in 
case a few freakishly long jail terms had 
been distorting the picture. Exclusion of 
particularly long sentences reduced the 
average active time imposed after trial in 
year one to 4.85 days (compared with 
seven days when all sentences were in
cluded). For year two the average active 
sentence after trial dropped from twen
ty-two to 15.53 days. Thus, eliminating 
unusual cases from the data base did re
duce the year two differential between 
guilty pleas and trials, but a very signifi
cant differential remained nevertheless. 
When we analyzed the data by offense 
category to see whether significant 
changes had occurred between year one 
and year two in the kinds of offenses that 
went to trial we found no real differ
ences. The same kinds of charges were 
going to trial in year one as in year two. 
This did not account for the difference. 

We also looked at offense categories. 
We knew that the longest average senten
ces were for assault and battery (eighteen 
days), concealment of merchandise 
(twelve days), and petty larceny and em
bezzlement cases (sixteen days). How
ever, on further examination none of the 
sentences for these offenses were found 
to have accounted for the overall average 

. increase in sentences following trial in 
year two. We knew that plea bargaining 
was still being permitted at the municipal 
level (municipal prosecuting attorneys are 
not subject to orders from the state At
torney General). We theorized that these 
municipal cases tried in the district courts 
in year two accounted for the very long 
sentences, _and thus the sentence differ
ential. However, virtually all the cases 
that resulted in active sentences after trial 
turned out to have been state, rather than 
municipal, charges. Thus, none of the 
variables we were able to analyze within 

(Continued on page 10) 
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By Peter S. Ring 
In United States v. Chadwick et. al. 

(No. 75-1721, June 21, 1977). 21 Cr L. 
3169, the United· States Supreme Court 
was presented with the following issue: 
is a search warrant required before fed
eral officers may open a footlocker which 
they lawfully seized at the time of the ar
rest of its owners, when they have prob
able cause to believe that it contains con
traband? This was the first time that the 
Court had been required to address this 
particular issue and in an opinion author
ed by Chief Justice Warren Burger, the 
Court, in a 7-2 decision, decided thfil_a 
search warrant was required. Justices 
Blackmun and Rehnquist dissented. Jus
tice Stevens filed a concurring opinion. 

The facts in the case were as follows. 
On May 8, 1973, Gregory Machado and 
Bridget Leary, two of the defendants in 
the case, loaded a footlocker onto an Am
Trak train which they were taking from 
San Diego to Boston. Railroad officials 
noticed that the footlocker was unusually 
heavy for its size and that it was trailing 
white talcum powder, which they were 
aware was frequently used to mask the 
odor of marijuana. In addition, Machado 
matched a profile used tq spot drl),g 
traffickers. They notified federal agents 
and provided them with a detailed des
cription of the two travellers and their 
footlocker. The San Diego agents then 
notified their Boston counterpar.ts and 
provided them with the information they 
had obtained from the railroad officials. 

When the train arrived in Boston 
two days later, the Boston qgents were 
on hand. As Machado and ·Leary de
trained they identified them and kept 
them under surveillance as they picked up 
the footlocker and their other baggage. 
While the two were sitting on the foot
locker, apparently awaiting the arrival of 
someone, the Boston agents, without 
alerting them, released a dog which had 
been trained to identify the smell of 
drugs. The dog indicated the presence 
of drugs in the footlocker. 

Shortly thereafter the two were 
joined by a third person, who turned out 
to be Chadwick. The three, with the aid 
of a porter, transported the footlocker to 
Chadwick's car where they proceeded to 
load it into the truck. While the trunk 
was still open, and before the car had 
been started, the federal agents moved in 
and arrested all three. A search of their 
persons revealed no weapons, but the 
keys to the footlocker were apparently 
taken from Machado. The three defen
dants were then transported to the 

• federal building in a car driven by the 
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U.S. 
Case Law: 
Search& 
Seizure 

agents, while other agents drove Chad
wick's. car, with the footlocker still in 
the trunk, to the federal building. The 
government conceded in the case that 
the footlocker thereafter remained in its 
exclusive control from the time of the 
arrest at approximately 9:00 p.m. It was 
stored in a secure area within the fed
eral building. 

The.i Co.urt•:fo:t.Jnd ithat:,the federal 
agents had no r·eason to believe that the 
footlocker contained explosives or other_ 
inherently dahgen;>us items, that it con
'tained no evidence thaL would lose its 
;~alue if the footl,ook~r were not opened. 
;im_rnediately, and that;no other exigency· 
existed which called for an i_mmediate 
,se~rcJ.:1 '<:Yfrh.e fqotlockeJ._ ... , · , 
' Eurther, the Court found that the 
ifedehJ. agents .h~d not obt~ined the con
sent· ofk the. ·defehdahts to ·search the 
footiocke~-a~d that they h:ad._not obtain
'ed a search warrant before opening it. 
The r¥~ord ~~.s :un~i~~r >~s to 1Nhether 
,entry lntci the· footlocker was· made by: 
'the use of the keys taken from Machado· 
or. by other means. However, it was es
tabl.ished .that- the -footlock.er was locked 
with both a padlock and the regular trunk 
lock. Once opened, a large quantity of 
marijuana was found within the. foot
locker. All three were subsequently con
victed .. 

In holding tha_t a search warrant was 
required in order lawfully to search the 
footlocker, ~he Court first noted that the 
Warrant Clause of the. Fourth Amend
m!'!nt protects "people, not places," 
citing its prior holding in Katz v. United 
States. Moreol(er, ·the Cqurt stated that 
the Warrant Clause .of the Fourth Amend
me_nt was not limited in its application to 
homes, as the Government had argued, 
nbting that they_ had previously "held 
warrantless searches unreas_onable, and_ 
therefore unco.l)stitutional, in a variety 
of settings.". .: · 

Addressing 'the government's argu
ment th.at the _search in this case should 
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be governed by decisions of the Court 
related to automobile searches, the 
Court once again found the government's 
position untenable. They concluded that 
the diminished expectation of privacy 
which surrounds the use of an auto, and 
thus permits application of a less strin
gent standard for the warrant require
ments, does not apply to other mobile 
items such as a footlocker. The Court ex
plained that once the locker had been 
seized and was within the exclusive con
trol of the federal agents "there was not 
the slightest danger that the footlocker or 
its contents could have been removed 
before a search warrant could be ob
tained." 

In addition, the Court found that 
none of the reasons justifying a search 
incident to a custodial arrest are present 
when the law enforcement agents con
front a locked footlocker. The Court 
found it inconceivable that the -defen
dants could gain access to the contents 
of the padlocked footlocker, either to 
obtain weapons or destroy evidence, once 
they had been placed under arrest, which 
would put th~ . locker outside the 
realm of the. defen<;lants' immediate 
reach_ and .conti-0.1. ',Finally, the court 
found that the, search .Qf .the footlocker 
had taken place sometime after the ar
rest and at. the federal building and thus 
was not a ~earch made contemporaneous 
with a la,wful <Jrrest. 

In co.nclud_ing i~~ opinion, the Court 
noted that .it. vvas nei:;essary to draw a 
line at sprpe point in time after which a 
search could rot_ l:Je fTlade without first 
resorting to:a neutral .1111d detached magis
trate to determine the existence of prob
able cause. While conceding that given 
the facts and circumstances of the case, 
the issue of probable cause would be 
likely to be resolved in the government's 
favor, the Court nonetheless concluded 
that: 

In our view, when no exigency is 
shown to support the need for an 
immediate search, the Warrant Clause 
places, the line [when a search war
rant is required] at that point where 
the property to be searched comes 
under the exclusive domain of po
lice authority. 
The decision in Chadwick re-affirms 

previous holdings of. the United States 
Supreme Court that warrantless searches 
are per se unreasonable, and therefore un
constitutional, unless exigent circumstan
ces exist. 

Alaska's law enforcement personnel 
should be aware that the holding of the 

(Continued on page-10) 
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the limitations of the misdemeanor 
statistical data provided an adequate ex
planation for why, in year two, people 
sentenced after trial were treated so much 
more strictly than people who pleaded 
guilty. 

In seeking a reasonable explanation 
for this unusual finding we turned to jud
ges, prosecutors and defense attorneys, 
gave them our stafotics, and asked if 
they could account for the sudden ap
pearance, following the policy change, 
of a significant trial/plea sentence dif
ferential. The most plausible hypothesis 
was tendered by Judge Alexander 0. 
Bryner of the Anchorage district court. 

In essence, Judge Bryner suggested 
that a different group of people were 
taking their cases to trial in year two than 
in year one. Let us suppose that a person 
charged with OMVI in year one had 
three or four previous convictions for the 
same offense. Because a long sentence 

-Case Law-
(Continued from page 9) 

U.S. Supreme Court in Chadwick will 
not require any changes in their policies 
and procedures, because the Alaska 
Supreme Court has already been pre
sented with this issue in Erickson v. 
State 507 P2d 508 (Alaska, 1973). In 
Erickson, the Alaska Supreme Court 
held that, when a person who does not 
have independent access to a suitcase 
transports it to a police station where it 
comes into the exclusive control of the 
police, the opening of the locked suit
case and its subsequent search are invalid. 
The Court in Erickson found that there 
was no possibility of the contents of the 
suitcase being removed or destroyed, 
that no emergency existed, and that a 
district attorney, a district court judge 
and competent witnesses were all avail
able at the police station and could have 
conducted a warrant he·aring prior to 
opening the suitcase. 

It is interesting to note that the 
line of reasoning employed by the 
Alaska Supreme Court in Erickson was 
almost identical to that used by the 
United States Supreme Court in Chad
wick, focusing on privacy expectations 
and distinguishing the case from those 
involving automobile searches. While the 
Erickson decision was based primarily 
on an interpretation of Alaska's Constitu
tion, the effect of the Chadwick holding 
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woulc;l be likely, the lawyer would avoid 
trial at all costs and attempt to arrange 
an advantageous plea bargain in the 
case. Strong bargair:iing efforts would be 
made since the "exposure" of the client 
was relatively great. However, the same 
individual arrested in year two would not 
hav.e available to him the option of a 
plea bargain. He would probably go to 
trial only because he could not get a deal 
and could not, in view of his prior record, 
realistically expect leniency from "throw
ing himself on the mercy of the court." 
He would have no choice but to take 
his' chances with the jury. If he were 
convicted, his sentence would be a re
flection of his preyipus qad record, and 
not of the fact that he exercised his con
stitutional rights, as the original hypo
thesis suggests. 

Judge Bryner's theory is plausible, 
but impossible to test within the limita
tions of the present misdemeanor data, 
because co.urt system docket sheets do 
not reflect the prior criminal histories 
of the defendants. It will be necessary to 

raise's tlie requirement of obtaining search 
warrants for similar searches in the fu
ture to ·the level of a United States Con
stitution requirement. This is an impor
tant consideration because the Alaska 
Supreme.' Court in · Erickson did not 
lay down a hard and fast rule as to the 
point in time ·when a search warrant 
would be required in cases of this type. 
The U.S. Supreme Court in Chadwick, 
however, has laid down such a rule and 
that rule is now binding on Alaska's 
courts and its law enf()rcement personnel. 
That rule, as articulated in Chadwick, is 
that a search warrant will be required 
once the property to be searched comes 
into "the exclusive domain of police 
authority" unless an exigency can be 
shown to support the need for an im
mediate search. 
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collect our own data from original docu
mentary sources independent of docket 
sheets in order to determine whether 
the traditionally accepted hypothesis has 
been blown out of the w~ter, or whether 
Judge Bryner's alternative hypothesis 
turns out to be correct. By next March 
we should have the answer. Meanwhile, 
if you have another plausible theory to 
account for the differential, and wou Id 
like us to test it, call us at 274-8942. 

-Polls-
iContinued from page 7) 

the result does not mean that 56 percent 
of the public prefer a "keep them off 
the streets" philosophy of penology. The 
answer is an eminently practical one for 
both punishment-oriented and rehabilita
tion-oriented people. 

Other polls have purported to show 
widespread public dissatisfaction with the 
courts because of "leniency." It is true 
that this is the most commonly stated 
criticism of the courts, but it does not 
reflect a majority view. Depending on the 
question polled and the locality, 10-40 
percent of the public almost anywhere in 
the U.S. think, in the abstract, that courts 
are too. lenient. But normally a majority 
does not take that view. Almost half of 
the public is unable to identify anything 
specifically · wrong with the courts. 

This last observation brings us back 
to the first point. The general public does 
not know much about the details of 
operation of the criminal justice system. 
Opinion polling is helpful in determining 
the background of public sentiment 
against which an administrator must 
operate, but there is nothing sacred about 
a majority view based on ignorance. 
Where specific knowledge is available, 
administrators must act on that know
ledge and their own expertise. 
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