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Sexual Offenses To Be Reclassified 
The need for the revision of the Al

aska Criminal Code has been discussed 
in the June issue of the Forum. This 
article, discussing the topic of sexual as
sault, is the first in a series highlighting 
the major areas of rewriting in the Pro
posed Revised Alaska Criminal Code. 

By Barry Stern 
Staff Counsel 

Criminal Code Revision Subcommission 
The single crime of sexual assault 

will, in ~the Proposed Revised Alaska 
Criminal Code, replace five existing 
statutes. The Proposed Code substi· 
tutes sexual assault, divided into four de· 
grees on the basis of the severity of the 
offense involved, for rape, assault with 

intent -to commit rape, 1 incest, sodomy, 
and lewd and lascivious acts toward 
children. 

The four degrees. of sexual assault 
are distinguished on two general grounds: 
(1) whether sexual penetration, as oppos
ed to sexual contact, occurred; and (2) 
_whether the sexual act was "without con
ser:it" or the victim was incapable of con· 
s~nt by reasori of age, relation to the de
fendant or other legal incapacitation. 
"Sexual penetration" is defined broadly 
to include all penetrations into the geni
tal _or anal o'pening, while "sexual con
tact" 'is defined to include certain sexual 
acts falling short of penetration. Pene
tration must be established for the crimes 

Justice Management Seminar 
A Criminal Justice Management Semi

nar for Alaska practitioners will be pre
sented by the Criminal Justice Center in 
Kenai on August 22 and 23, in Fair
banks on August 24 and 25, in Anchorage 
on August 26 and 27, and in Juneau on 
August 29 and 30. The- seminar is part of 
the Center's continuing series of Profes
sional Development seminars. 

The seminar will address five topics. 
"Career Development in the Alaska 
Criminal Justice System" will deal with 
the past and anticipated patterns of car: 
eer management by Alaska criminal 
justice practitioners, and should provide 
information useful in obtaining and 
mainta111111g management positions in 
Alaska justice agencies. 

"Planning for Alaska Police, Courts 
and Correctional Agencies" will focus 
on organization and methods of planning, 
and selection and use of consultants. 
"Budgeting for Alaska Justice Opera
tions" wi II provide information con· · 
cerning the sources of funds, the nature 
and uses of various budgetary approaches, 

techniques of budget preparation, and 
budgetary politics. 

"Labor Relations Responsibilities" 
will be concerned with labor law, dealing 
with employee organ_izations and unions, 
collective bargaining techniques, and ad
ministration of personnel policies and 
labor contracts. 

"Selected Management Problems" will 
cover community relations, citizen com
plaint processing._ alternatives to tradi
tional methods for dealing with crime, 
and methods which justice managers may 
find useful in iinproving the efficiency 
of Alaska justice system operations. 

There will be four instructors. Robert 
Jgleburger is retired police chief 
dire9tor of public safety in Dayton, 
Ohio. He has served as a visiting profes· 
sor at University of Wisconsin Law 

-- School and as an udvisor to numerous 
nationpl and local criminal justice agen· 
cies and commissions. 

Rnymond Galvin is presently Admin· 
istrative Assistant to the Chief of Police 

(Continued on page 8) 

of first and third degree sexual assault, 
while the second and fourth degree pro
visions require only that sexual contact 
take place. Sexual penetration that oc
curs "without consent" of the victim, 
with a person under thirteen, or with a 
person under eighteen who is related to 
the defendant, will be sexual assault in 
the first degree, a class A felony (the 
most serious class of felony in the Code, 
with the exception of murder). If sexual 
contact alone is involved, the offense will 
be sexual assault in the second degree, a 
class B felony. Penetration with a person 
between the ages of thirteen and sixteen 
or with a person who is incapacitated 
will qualify as sexual assault in the third 
degree, a class C felony, while sexual con
tact with these two classes of victims will 
be sexual assault in the fourth degree, a 
class A misdemeanor. 

The Code's reclassification of all 
sexual offenses into four degrees of 
sexual assault will effect existing law in a 
number of significant ways, of which 
two will be discussed here. 

Felony not Involving Penetration 
The most significant aspect of the 

Code's classification of sexual offenses 
is the creation of a felony sexual offense 
that does not involve proof of penetra
tion. Currently, sexual assaults on child
ren under sixteen that fall short of pene
tration are prosecuted under the Lewd 
or Lascivious Acts statute which carries 
a maximum ten year sentence. If the vic
tim of the sexual assault is sixteen or 
older, however, and the state is unable to 
prove "carnal knowledge" because pene
tration cannot be established, only the 
offenses of assault, assault with intent to -
commit rape and attempted rape r~ain 
as possible charging alternatives. 

While the latter two crimes carry sub
stantial penalties, they are difficult to 

(Continued on page 2) 
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Justice Facilities Design Conference 
An Alaska Justice Facility Planning 

Conference, co-sponsored by the Crimi
nal Justice Planning Agency and the 
Criminal Justice Center, will be held in 
Anchorage on -September 12 and 13, and 
in Juneau on the 15 and 16. 

A team from the National Clearing
house on Criminal Justice Planning and 
Architecture, consisting of architectural 
specialists in the design of police, cor
rections, and court facilities, will hold 
the two identical two-day workshop/ 
conferences. 

trative and operational demands; ways in 
which court facilities may meet the needs 
of corrections, law enforcement. and the 
legal profession; design considerations in 
correctional facilities as related to custo
dy and. programs; <J1.1d the develo~ment 
and applic~tion of National Justice Fa
ci Ii ty Standards. 

Participants who are currently work
ing on the design of police, court, or cor
rectional projects will have the oppor
tunity to have plans reviewed by the 
team. 

The Anchorage sessions will be held 

in the George Boney Memorial Court
house, Supreme Court room. The Juneau 
sessions will be at the Juneau Auke Bay 
Campus of the University of Alaska. 

No conference fee will be charged. 
Participants will be expected to pay their 
own expenses, but the Criminal Justice 
Planning Agency has funds to assist a 
few commun1t1es with travel costs. 

For further information or to make 
reservations, contact the Criminal Justice 
Planning Agency, Pouch AJ, Juneau, 
99811, (907) 465-3522, or the Criminal 
Justice Center. The conference is aimed at all those 

responsible for the planning, design, and 
construction of criminal justice facili
ties, specifically, city and state adminis
trators, as well as private architects and 

-Criminal Code Revision-
facility engineers. (Continued from first page) 

The conference is intended to ad- prove since the stC1te must establish that 
dress the expected need, over the next -the defendant acted with a specific intent 
few years, for expansion or construction to accomplish penetration .. On the other 
of several new police, court, and cor- hand, the maximum six month sentence 
rectional facilities. acconipanyi_ng an assault conv1ct1on 

The National Clearinghouse team_will . • seems inadequa'te to penalize forcible 
offer instruction in several recent. de-. ; ~ ~e~u;al assaul_ts short 'at ~e~etration. The 
velopments in criminal justice facilities Code closes this significant gap in exist-
architecture. Over the last ten years a ing law by providing that ~exual contact 
number of court decisions have set stan- without the consent of the victim is 
dards for the care and housing of persons sexual assault in the second degree, a 
accused and convicted of crimes. Stan- class B felony. 
dards for the construction, operation, and "Without Consent" 
service of law enforcement and court The two most serious degrees of 
facilities have been developed by many sexual assault proscribe sexual penetra-
national associations. The construction tion or cbntact "without consent" of 
industry has also made innovations in the victim.· The Code defines "without 
products and methods used in building consent" in ''the following manner: 
justice facilities. · "Without· consent". means that a per-

Specific areas of concern will l:ie de- son (l) with or without resisting, is co-
sign considerations for police and law en' erced by"the' use of physical force against 
forcement facilities as related to adminis- a ·person or prop~rty, or by the express or 

Scholarships For Justice. Pro_gram 
The University of Alaska, Anchorage, 

has been allotted $18,909 in scholarship 
and loan funds from LaW Enforcement 
Education Program (LEEP), for em
ployees of police, correctional and public 
legal agencies, and for pre-service stu
dents studying for an associate or bac
calaureate degree in Justice. This scholar
ship money has been provided by· the 
Law Enforcement Assistance Administra
tion to stimulate the improvement of 
educational preparation in criminal jus
tice. It will provide complete tuition 
scholarships enabling up to 50 full-time 
students to pursue courses leading to 

justice-related degrees at Anchorage, Pal
mer. Bethel;'J<en~l o; Kciciiak'. ; •. . 

Although returning students who al
ready 'h~ve· LEEP schblat'ships and crimi
nal justice employees are in the highest 
priority for scholarships, the money will 
be. allocated, within the priorities, on a 
first-come, first-served basis. Those inte-

. rested in obtainii1g money for college 
__ courses should apply immediately. 

More ·information can be obtained 
from Eleanor Brown, Office of Finan
cial Aid, University of Alask~. Anchm -
age, (272-552?. ext. 142). or the Crimi
nal Justice Center. 

implied threat of imminent death, immi
nent physical injury, or imminent kid
napping to be inflicted on anyone; or 
(2) is incapacitated as a result of an act 
committed by the actor. 

Existing law does not use the term 
"without consent" but des.cribes rape as 
"carnal· knowledg~ '·of another person, 
forcibly and against the will of the other 
person." This definition of rape may be 
traced directly to Blackstone who, in the 
eighteenth century, defined the crime as 
"carnal knowledge of a woman forcibly 
and against her will." 

Though the phrase "forcibly and 
against the will" has never been inter
preted by the Alaska Supreme Court, 
decisions in other states interpreting simi
lar language have held it to require that 
the victim resist the assault to the utmost 
of her ability until completion of the act. 
By requiring_ such resistance, statutes 
similar to Alaska's existing provision have 
demanded of the rape victim a level of 
resistance required in no other crime of 
violence. While it is improbable that the 
Alaska Supreme Court would interpret 
the phrase "forcibly and against the will" 
as restrictively as it has t)een construed 
elsewhere, the definition of "without 
consent" eliminates an"y inference that 
the victim must forcibly resist the sexual 
assault whe·n physical force is being used 
against any person or property, or when 
the threat of imminent physical injury 
or kidnap-ping is expressed or implied. 

The next article in this series will 
discuss criminal homicide. A more 
extensive article by Barry Stern on the 
Criminal Code revision will appear in the 
winter issue of U.C.L.A. Alaska Law 
Review. 
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New Grant Processing System 
May Free Commission's Time 

At its July 28 meeting in Seward, the 
Governor's Commission on the Adminis
tration of Justice approved a new system 
to be used in its processing of grant ap
plications. Henceforth, the bulk of grants 
carrying the recommendation of the 
Criminal Justice Planning Agency will be 
approved without discussion, which, it is 
hoped, will free the Commission to deal, 
with larger matters. The following article 
interprets thi~ significant change in light 
of the history of the Commission. 

By John Havelock 
No criminal justice system is any 

stronger than its weakest component. 
Inefficiency, inadequate procedures, or 
even the absence of adequate funding for 
a public defender will cause the whole 
system to slow down and clog up. The • 
quality of justice for both the indivi
dual and society suffers. 

Back in ~1968, when the Federal 
Omnibus Crime Control Act was passed, 
the bill's authors were acutely aware that 
the lack of any overall coordinating and 
planning effort was a serious encum
brance in the war on crime. The pro
visions of the Act providing for the es
tablishment of a state justice planning 
agency were not an afterthought but the 
cornerstone of a new strategy for com bat
ting crime and improving the adminis
tration of justice. 

The Act required that each new 
state planning agency be directed by a 
commission representing all sectors of 
state and local law enforcement and of 
the justice system. To assure that each 
new commission would have some 
power in implementing planning deci
sions, and to raise the commission above 
the level of a "ho-hum" advisory board, 
the act gave the new commission struc
ture local appropriation authority over 
most federal law enforcement assistance 
funds. 

There were no illusions that these 
monies would radically upgrade the re
sources available to the justice system. 
Annual block grants to each state funded 
less than one percent of the total state 
crime-fighting effort. It was hoped. 
however. that its leadership's holding of 
some pursP-strings would make the cen
tral coordinating council authoritative. 

Money Quandary 
Now, a decade after the law became 

effective., the federal funding is starting 
to ·dry .. · up at .about the same time as 
justice system leaders are recognizing 
that, through overmanagement, the 
monev can be as much a hindrance as a 
help. There can be little doubt that the 
federal funding got state justice planning 
on its feet in the early years, but now, 
to.o often, ·the coordinating commission 
(entitled, "The Governors Commission on 
the Administration of Justice") in Alaska 
finds that its useful time is all but entirely 
absorbed in the appropriation process. 
Much as a state budget committee is in
volved in the push-and-shove politics of 
dividing up the state's available revenue, 
so the commission becomes bogged down 
in the process of dividing a shrinking pie 
among dozens of agencies and their as
sociated ~i~dles·of influence, each clamor
ing for an ample piece. This process can 
easily become. a {:Ontest of political skills 
(in the broad sense of politics) and any 
real p(anning" act)vity : becomes lost or 
irrevelant to the money game. 

As a result of a decision made at its 
July 28 meeting, the Alaska Commission 
may get away from this. The emphasis 
should be on "'may." 

Increasingly distressed by the 
amount of time spen( on appropriation 
and the lack of time available for plan
ning and problem "identification for high
powered commissioners with limited time 
to.spare, Attorney General Gross has ask
ed the Commission to experiment with a 

. new system for processing grants. 
Previous System 

In the past, air grants have come be
fore the commission for formal presenta
tion. While a strong recommendation 
frdm the Criminal Justice Planning Agen
cy staff usually assured affirmative action 
by the Commission, philosophic minority 
positions, inter-agency tensions, and, some 
say, the changeable mood of individual 
commissioner.s, frequently resulted in 
dramatic dashes over particular grants 
though only 1 areiy and unpredictably in 
;gnificant changes in them. The Com· 
m1ss1011 was . CilPalJle of granting a 
5100,000 pius [!rant in three minutes and 
spending h<1lf a day on an item under 

3 

$5,000. 
While this process could result in use

ful change, most observers questioned 
whether this was the most useful way to 
spend the time of the state's top justice 
officials, especially since the principle 
objective of the Commission was to give 
overall planning direction to the system, 
not to haggle over individual implemen· 
tation tactics. The dilemma was vividly 
portrayed at the July meeting when, af
ter processing the meeting's quota of 
grant applications, the Commission found 
itself faced with the prospect of rubber
stamping the entire Annual Plan for the 
following year. This Annual Plan is the 
framework which identifies the issues 
in the justice system towards which the 
whole system should devote its priority 
resources. 

The Commission balked at the rub
berstamp and scheduled an additional 
special August meeting. But at the same 
time the Commission acted to stream
line its procedures to assure that first 
things come first in the future. 

Henceforth, the Commission will ap
prove its grant applications at each meet
ing en masse, unless a member of the 
Commission specifically objects to a grant 
before the motion for collective approval. 
A comn;iissioner may nominate a grant 
for the previous kind of treatment, but 
as a matter of practice, we may antici
pate that ;;i majority of grants will be 
approved without presentation or com
ment. on the basis of recommendation by 
the Agency. 

Compromise 
The new policy represents a compro

mise of sorts. Some wanted a require
ment that a commissioner file an objec
tion a week or more before the meeting. 
Under the compromise system, as some 
pointed out, an applicant for a grant can 
never be sure an objection won't be 
filed at the meeting, and therefore has 
no choice but to show up at the decision 
meeting to insure the best chance for his 
grant. On the other hand, realistically, 
it is difficult to give commissioners an 
adequate preview of grants in the time 
between the filing date and the meeting. 
One answer may be allowance for an even 
longer time period between the time of 
filing of a grant and its consideration by 
the Commission. Other policy changes 
required may include the possibility of 
an automatic second review by the Com
mission when the Commission vote is 
negative and the applicant has not had a 
hearing. As a practical matter, the grant 
applicant should usually be able to get 

(Continued on page 8) 
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By Peter S. Ring 
This fourth installment of the survey of search and seizure 

law begins with a brief discussion of a significant issue rela~ed to 
probable cause that was inadvertently omitted from the discus
sion of that subject in the last issue. 

Since probable cause must be established by facts contained 
in the affidavit supporting the search warrant, an issue can arise 
with respect to the veracity of the facts contained in the affi
davit. The Alaska Supreme Court has held that factual represen
tations in a search warrant or in an affidavit must be truthful. In 
order for a misstatement of fact in a search warrant to fatally im
pair the validity of the warrant it must be shown that the mis
statem.ent was material to the demonstration of probable cause 
that was the basis of the search warrant (see Davenport v. State, 

arrest warrant it is necessary to turn to AS 12.25.100 to deter
mine the extent of that authority in arrest cases. AS 12.25.100 
requires an announcement of authority and purpose prior to a 
forced entry for the purpose of executing an arrest. In a foot
note in Davis the Alaska Supreme Court noted that it is not 
clear under U.S. constitutional law whether such an announce
ment is required, especially in cases involving narcotics and 
gambling activities. Because an announcement was made in the 
Davis case the Court was not compelled to fashion a constitu
tional rule. 

The United States Supreme Court has ruled in Ker v. Cali
fornia, 374 U.S. 23 ( 1963) that cases which arise out of state 
courts and which allege violations of the Fourth Amendment will 
be governed by relevant state statutes or case law where the "au
thority and purpose" issue is concerned. Thus. while the issue 

A BRIEF HISTORY OF SEARCH AND SEIZURE 
510 P2d 78 [Alaska 1973] ). 

To avoid unnecessary litigation, police officers should make 
every effort to insure that they have accurately stated the facts 
they have gathered in support of the proposed search ana -seizure' 
This is especially true in cases involving hearsay information 
gathered from more than one. inform.ant over a period <;>f time. 
If not extremely careful the officer 'may forget 'who tqld 'h'i'm 

• - I • . • . . ' .• ~ I ' .. I_ • ! -- ' 
what, when. If the information is material to probable caus.e and 
is misstated in the affidavit it will result in suppressio~ bftlie eVi~ 
dence even if the misstatement in the affidavit is merely the re
sult of inadvertence (as the officer lacks the luxury this author 
has in correcting his mistakes). . '·· . · , · ' · 

still seems to be an open one in Alaska, it would not be un
reasonable to conclude that our Supreme Court might rule that 
an announcement of authority and purpose is, on either of two 
grounds, required in the execution of a search warrant in all 
cases. First, under the doctrine of pari materia (laws must be con· 
stn.ied with reference to each other), the Court could find that 
since AS 12.25.100 and AS 12.35.040 were enacted at the 
sanie time, it was the Legislature's intent that the authority and 
purpose requirement set forth in the former was to be applied to 
the latter. Or; the Court might find that the Alaska constitutional 
r'ight to privacy requires that authority and purpose always be 
announced so as to safeguard that right. 

Refusal of Admittance 
In executing a search warrant a number qf legal issues ca.ri 

arise of which law enforcer.n~nt offiqns shou.ld, b~ ayvw~'. The 
manner of execution (from ~ legal, not an oper<1tiona_l persP,e\:;. 
tive) is governed by Crimin!ll Rule 37 (b). It reqµi,res ~h.at the . . The issu~ in the Davis case m~re p~rtinen_t to our present dis-
warrant be executed and returned withiri ten da_ys of, its issuance. cuss.ion is the question of what constitutes a refusal of admit-
Copies of the warrant and supporting affi9avits must be left on tan~e once authorit.y and purpose ha~e been annou~ced. In Davis 
the premises, or with the person from whom ~he, :P.~?~·~.rty .v:-;~s the Court held that an affirmative refusal was not required. Be-
seized. A receipt of the property taken must also be left. yorid that it held that each case. must be evaluated by an analy-

Rule 37 (b) requires that the executed warraht be-promptly· sis of the whole of the circumstances. It noted that there were at 
returned an~ be accompani~d ,by ,an_ lpv7ntofY., ~f /he ioi;orJ;?.rt~~ ., l,east :four ,reasons w~y authority ,and ~u.rpose -fl1U~t pe annou_nc
taken. The rnventory must be made 111 ~t~e ~re~en~;!! of rthi;_ ~[>pli-\., ~d: ( 1;) ~o protect: ngh ts of pnvafY; ·(2) !to safeguf!rd _the police, 
cant for the warrant and the person {ram jir{h9se; possesJiqn or, '. Whq might: be mist!lken for intr\]ders;.(3.) Jo prqtect oth:er persons 
premises the property was tal<en, if either is present: or in th~ pre- .. who might be injured as a result of violent resistance to an un
sence of at least one other credible person. It must .be si!Jne_d by -announced intrusion; and (4) to assure the conyeniern;:e_of the oc
the officer under penalty of perjury. cu pants of the place to be searched and the prevention of un-

Breaking In 

AS 12.35.040 describes the authority of the officer e·xecut
ing the warrant. In essence, he has the same authority w'i°th ~e
spect to the execution of a search warrant· as he does in the exe
cution or service of a warrant for an arrest. inclu.ding the. poyver. 
and authority to break open any door or window. 

This power to break into a premises to execute a .search war
rant gives rise to some interesting questions of raw, some of which 
are settled in Alaska, others of which are not. The leading case cin 
this issue is Davis v. State, 525 P2d 541 (Alaska 1974). Since 
AS 12.35.040 empowers officers executing a search warrant to 
force entry in the same manner as they might .in ·executing an 

nec_essary property damage. . 
The' Court did point out that if was imp'ossible to formulate 

a precise rule as to how long officers must wait after having an
nounced authority and purpose before forcing entry. Once again, 
the circumstances of each case will dictate the result. Some guide
lines can be drawn from the Court's discussion of the facts in 
Davis, however. 

The period of wait may be shortened if the police have 
knowledge that the person to be searched or the occupants of the 
premises may be armed and dangerous. Because the warrant in 
Davis was being executed at 10:10 a.m., the police were not re
quired to ass11rne that the occupants were in bed and thus might 
require more time to respond. The police knocked loudly at both 

(Continued on page 5) 
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(Continued from page 4) 
entrances to the premises. There was no indication that there 
was no one home, which would have required the police to go 
away and return later. There were no sounds of movement, 
scuffling, or other actions which might have necessitated ah even 
more immediate entry (the en~ry in Davis was made within 30 
seconds of the announcement). 

In the execution of search warrants officers should bear in 
mind that an announcement of authority and purpose is required, 
that the announcement should be loud enough to be heard ·by oc
cupants of the premises and that beyond that the circumstances 
of each_ case will govern the outcome. Before executing the war
rant officers should evaluate the circumstances they are likely to 
encounter and develop some contingency plans for action once 
they have announced their authority and purpose. Such prior 

Alaska resolution of the second issue parallels federal deci
sions. A landlord, hotel owner, etc., cannot consent to the search 
of a tenant's room (Ferguson v. State, 488 P2d 1032 [Alaska 
1971] ) . On the other hand, a person with a joint right of ac
cess to the premises can consent to its search. Such individuals 
include wives, long-term roomates, persons who jointly share an 
office, etc. (see McGalliard v. State, 470 P2d 275 [Alaska 1970] 
and In Re. Cornelius, 520 P2d 76 [Alaska 1974] ). In conducting 
a search of premises officers should ascertain with some certainty 
the identities of those they are dealing with before initiating the 
actual search. In addition, they should remember that the same 
waiver requirements will apply to third parties as to the indivi
duals against whom the search was initially directed. 

One detail of consent remains to be discussed. On at least 
two occasions defendants have argued that consent can only be 

A BRIEF HISTORY OF SEARCH AND SEIZURE 
planning may facilitate decision-making during a period of time 
which does not permit careful reflection on options. 

One other point related to the execution of a search war
rant requires brief di.scussion. Rule 37 (a) (3) (iv) directs that a 
search warrant be served between 7 :00 a.m. and 10:00 p.m. un
less an affiant is positive that the property to be seized is on the 
person or premises to be searched, in which case it may be served 
at any time. The Alaska Supreme Court has held in State v. 
Shelton, 554 P2d 404 (Alaska 1976) that failure to strike the 
section limiting execution to the 7:00 a.m.-10:00 p.m. time 
frame from the form will not invalidate a search when it is clear 
from the facts that it was rntended to be executed between 
10:00 p.m. and 7:00 a.m. Officers requesting such· a warrant, 
however, can save everyone involved considerable time and ex
pense by double checking to insure that the warrant, on its face, 
permits a "nighttime" search. · 

Exceptions to Warrant Requirement 

As has been pointed out in previous installments of this 
survey, the Fourth Amendment and Alaska's constitutional 
equivalent do not prohibit all searches and seizures, only those 
which are unreasonable. We have also seen· that in the absence 
of a few exceptions, searches and seizures conducted without a 
warrant will be deemed per se unreasonable. We now turn our 
attention to those exceptions. 

The first of these exceptions deals with the issue of consent. 
If a person agrees to a search: then, in effect, he or she is waiving 
the protections of the Fourth Amendment and Article I, section 
14. The issues related to consent are usually twofold: (1) was 
consent validly obtained; and (2) did the person who consented 
to the search have the authority to do so. 

The first issue is treated in much the same fashion as any 
other waiver of a constitutional right. In order for consent to be 
valid it must be made voluntarily, knowingly and intelligently. It 
will not be lightly inferred. To be voluntary, it must be unequivo
cal, specifically and intelligently given, uncontaminated by any 
duress and coercion. (See Erickson v. State, 507 P2d 508 [Al· 
aska 1973] .) An intoxicated or drugged person cannot volun· 
tarily give his consent to a search (Schraff v. State, 544 P2d 
835 [Alaska 1975] ). 

voluntarily obtained if preceded by a warning of the consequen
ces which may arise from permitting the search. In essence, they 
have argued· for the application of Miranda type warnings prior to 
searches. While the Alaska Court has on both occasions refused to 
consider this issue, it nonetheless seemed to suggest that such 
warnings were not required (see Sleizak v. State 454 P2d 252 
[Alaska 1969] and Schraff v. State, supra). The U.S. Supreme 
Court has also refused to require such warnings. 

A second exceptio.n to the search warrant requirement in
volves searches made incidental to a lawful arrest. In these cases a 
search of the person is permissible when made incidental to a 
lawful custodial arrest so long as it is designed to remove any 
weapons that the suspect may have or to prevent the conceal
ment or destruction of any evidence on the subject's person. 
Such a search may extend into any area into which the suspect 
might reach in order to grab a weapon or evidential items. (See 
United States v. Robinson, 414 U.S. 218 [ 1973]. Chime! v. 
California, 395 U.S. 752 [1969], Davis v. State, 499 P2d 1025 
[Alaska 1972] .) 

The search of a person incident to a lawful arrest must be 
accomplished at the same time and place as the arrest. However, 
as the Alaska Supreme Court held in the leading case of McCoy 
v. State, 491 P2d 127 (Alaska 1971). the search of a person re· 
mains incidental to the arrest when it is conducted shortly there
after at a jail or other place of detention rather than at the time 
and place of arrest. 

Warrantless Searches 

The rule concerning the warrantless search of premises in
cident to a lawful arrest is, at both the federal and State levels, 
that it must be limited to ·the area within the immediate control 
of the arrested person-that is, the area into which he might reach 
for weapons or evidential items (see Chime!, Davis, and Avery 
v. State). As is frequently the case with the law of search and sei
zure, resolution of the issue of how far "immediate control" 
extends will depend upon the circumstances of the case. In Avery 
v. State, 514 P2d 637 (Alaska 1973), the Court upheld a search 
of an area behim.l the curtained doorway of an eight-by-six-foot 
bedroom. In the Court's words: ·· 

(Continued on page 6) 
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(Continued from page 5) 
It was reasonable for the officer to search behind the curtain, 
since in this tiny room Avery might easily have reached be· 
hind the ~urtain for a weapon (514 P2d at 640) (footnote 
omitted). 
One final note of caution is required on warrantless searches 

incident to a lawful arrest. The Alaska Supreme Court has held 
that an arrest either with or without a warrant cannot be used as 
a pretext to search either a person or a premises (see Whitton v. 
State, 533 P2d 266 [Alaska 1975] ). 

A third exception to the necessity for obtaining a search war· 
rant in order to conduct a reasonable search concerns abandoned 
property. It is settled law in Alaska that abandoned property can 
be seized without a warran) (see Schraff v. State, supra). The is· 

cise great discretion. The obviously safe means of determining 
degee of discretion is a search warrant. 

Emergencies 

Hot pursuit and emergencies provide the last exceptions to 
the search warrant requirement that will be dealt with in this 
article. At both the federal and State levels the courts have held 
that the police may enter a premises without a warrant when they 
are in pursuit of a fleeing felon. Once inside they may search for 
the suspect anywhere he may be hiding (see Warden v. Hayden, 
387 U.S. 294 [ 1967] and Erickson v. State, supra). The police 
may also make a warrantless search to prevent the imminent de
struction of known evidence (see Erickson, supra). 

A BRIEF HISTORY OF SEARCH AND SEIZURE 
sue here generally boils down to what constitutes abandoned 
property. In the leading Alaska case, Smith v. State, 510 P2d 
793 (1973). the Court held that in determining whether property 
had been abandoned the courts should first look to see if some 
act or omission on the part of the defendant indicates an inten· 
tion to relinquish all title, possession or claim to the property. 

However, a determination that the property has been aban· 
doned does not always dispose of the issue of the reasonable· 
ness of the warrantless search. It must be remembered that the 
Fourth Amendment protects people, not places. Those things 
which a person may seek to preserve as private, even though they 
rnay be exposed to the public, may be protected by the Consti· 
tution. Whenever a person harbors a reasonable expectation of 
privacy he is entitled to be free from unreasonable governmental 
intrusions (see Terry v. Ohio, 392 U .s: 1 [ 1968] ). 

The test of "reasonable expectation" is a two-fold one. 
First, a court must find that the person exhibited ari actual (sub
jective) expectation of privacy. Second, the court must then find 
that the expectation is one which society is willing to recognize 
as "reasonable." Each case will be decided on the basis of its 
own facts and circumstances. 

Most abandonment cases seem to arise out of searches of 
trash containers. In Smith the court laid down some guidelines 
as to them, to be followed in determining whether a reasonable 
expectation of privacy exists. The court will ascertain (1) where 
the trash is located; (2) whether the dwelling from which i.t is 
removed is a multiple or a single unit dwelling; (3) who removed 
the trash; and (4) where the search of the trash took place. As 
the Court noted in Smith: 

One can readily arrange these factors to form a continuum. 
At the one end of the continuum is trash loc.atea close to a 
single-family dwelling, on the same property as the dwelling 
and searched by police officers at that location. We observe, 
without so deciding, that this would be a strong case for 
holding the expectation of privacy to be reasonable, At the 
other end of the continuum is trash located off the rrem is es 
of a multiple-unit dwelling, and searched by a person au
thorized to remove it. In such a case we would be unable 
to hold that the expectation of privacy was reasonable. 
Clearly there is a large area between these two ends of !lw 

continuum within which law enforcement personnel may r?xer-

Finally, the police have the right to enter a rremises and 
investigate in the case of an emergency. It is inherent in the very 
nature of their profession. The criterion used in determining the 
reasonableness of the entry is the reasonableness of the belief of 
the police as to the existence of the emergency, not the factual 
existence of an emergency. However, in Schraff, supra, the Al· 
aska Supreme Court has appeared to limit the application of the 
emergency exception, to situations where the officers seemingly 
have only emergency aid on their minds in going to the scene, 
are dealing with unconscious defendants from whom there is no 
way to get information but by conducting a search, or are moti· 
vated only by the desire to render aid to an injured person. 

The Schraff decision has muddied the waters surrounding 
emergency searches to an extent. It seems clear, however, that the 
Alaska Supreme Court will not permit the concert of emergen· 
cy searches to be used as an excuse for warrantless searches. 
Further, it seems clear that a real medical emergency will be re· 
quired to uphold a warrantless search. If there are any indications 
that the police suspected the person who was searched to have 
been involved in criminal activities, or the premises so searched 
to have been used for illegal purposes prior to conducting the 
search, then it seems likely that such searches will not be upheld. 

On the other hand, it may well be that the Court will uphold 
searches and seizures resultant from such police intrusions as are 
solicited by neighbors apprehensive that something has occured 
requiring such intrusion. The classically stereotyped case of the 
neighbor who overhears a loud late night argument, followed 
by what sounds like a gunshot, then silence, and calls the police, 
may provide an example of a legal emergency entry when the 
police arrive, knock and announce who they are and get no re· 
sronse, bust down the door to find a junkie surrounded by 
dru!]s in front of a T.V. set which is now projecting a test pat· 
tern. (Why do they always use this example in the texts?) 

The final installment of this survey will appear in next 
month's issue of Forum. It will deal with the issue of vehicle 
searches and with the theory of "plain view." Issues related to 
"stop and frisk" which are commonly viewed as being apart from 
the law of search and seizure but are, in reality, merely another 
exception to the warrant requirement, will be dealt with separate
ly in later issues of the Forum. 
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Police Use of Deadly Force. This volume, 
produced by The Police Foundation with 
the cooperation of police departments in 
Detroit, Birmingham, Indianapolis, Kan
sas City, Portland, and Washington, D.C., 
as well as that of firearms training experts 
from the F.B.I., N.Y.C.P.D., and the 
N.R.A., should be considered must read
ing for law enforcement officials. It pro
vides an analysis of shooting incidents in
volving police officers; legal and admin
istrative restraints on the use of deadly 
force; training; departmental review pro
cedures; the impact of personnel poli
cies on the use of deadly force; off-duty 
and plainclothes use of firearms; and re
commendations on all these issues. Seven 
appendices are provided, among which 
are the California Peace Officers Asso
ciation's proposed policy on their use of 
firearms, the Washington, D.C., Metro
politan Police Department policy on dis
charge of firearms and use of service 
weapons, a. sample "When to Shoot" 
test, and a presentation of the Detroit 
Police Department monitoring system. 
Also included is an eight page biblio
graphy on firearms use and policies. 
The Police Foundation, 1909 K Street 
N.W., Suite 400, Washington, D.C. 
20006. 

The National Advisory Commission on 
Criminal Justice Standards and Goals has 
recently supplemented its six earlier 
volumes on various issues (see Police, 
Corrections, Courts, etc.) with three new 
reports: Organized Crime, Disorders and 
Terrorism, and Criminal Justice Research 
and Development. Government Printing 

Alaska Justice Forum 

II BOOKS/I 
Office, Superintendant of Documents, 
Washington, D.C. 20402. 

Police: Streetcorner Politicians, by Wil
liam K. Muir. This is an excellent scho
larly-inquiry into the lives and minds of a 
Si;Jmple of patrol officers in a major 
western law enforcement agency. The re
sult of traditional research methodolo
gies, Muir's book, unlike many others of 
its type, is easy reading. Police officers 
and others interested in how and why 
police make decisions "on the street" 
will find this book profitable reading. 
The four police officers who provide the 
basic framework of the book should 
be familiar to those who have spent some 
time in policing. University of Chicago 
Press, Chicago, Ill., 60637. 

Justice By Consent: Plea Bargains In 
The American Courthouse, by Arthur 
Rossett and Donald Cressy. Alaskans who 
have been following the results of the 
Attorney General's policy on plea bar
gaining and are ·looking forward to the 
findings of the Judicial Council's evalua
tion of that pol icY, (see July issue of 
Forum for an interim report on the eval
uation) will find this book interesting 
reading. Those concerned with the admin
istration of justice once an arrest is made 
should find the author's analysis of 
bargain justice most provocative. Their 
conclusion that the abolition of plea bar-

Justice Documentaries Available 
A special arrangement between the 

Criminal Justice Center and the Public 
Broadcasting System will provide Forum 
readers and their communities with an 
opportunity to view a new television 
series documenting the John Marshall 
Supreme Court. 

The series is entitled "Equal Justice 
Under the Law" aml consists of five 
thirty minute programs, and three ninety 
minute programs, dramatizing some of 
Chief Justice Marshall's famous cases. 

The programs in order of their avail
ability are "Marbury v. Madison," 

"McCulloch v. Maryland," and "Gibbons 
v. Ogden." Additional programs will 
highlight the trial of Aaron Burr, in which 
Marshall construed the Constitution as 
safeguarding an individual from unfair 
prosecution by his own government. It 
was during this trial that the court suh· 
poenaed President Jefferson, setting a 
precedent that was first tested during the 
Watergate hearings. 

The package will conclude with an 
hour program, "What's Wrong with 
Justice, Mr. Justice," featuring Alaska 
Supreme Court Chief Justice Robert 
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gaming would prove disastrous is espe
cially interesting in light of current events 
in Alaska, and a reading of this book, 
prior to the issuance of the final report 
of the Judicial Council study, should 
prove helpful in analyzing and elfaluating 
the results of that study. J.B. Lippincott 
Co., Higher Education Division, East 
Washington Square, Philadelphia, Pa. 
19109. 

Sentencing· 
As most readers of Forum are aware, 
the need for reform in the area of sen
tencing is perceived by many as one of 
Alaska's most pressing needs. Those in· 
terested in this subject may find three 
fairly recent publications helpful in un
derstanding the problems associated with 
sentence reform. They are Punishing 
Criminals, by Ernest van den Haag, 
Basic Books, New York, Doing Justice, 
by Andrew von Hirsch, Hill and Wang, 
New York, and Fair and Certain Punish
ment, published by the Twentieth Cen
tury Fund and available through McGraw
Hill, New Jersey. All three books, as well 
as a number of less recent but nonethe
less excellent works, such as Criminal 
Sentences, by Judge Marrin Frankel, 
and Deterrence, by Zimring and Haw
kins, are also available at the Univer
sity Library, UAA. Fair and Certain 
Punishment is the definitive work on pre
sumptive sentencing. It contains an ex
cellent background paper by Professor 
Alan Deshowitz of Harvard Law School 
which deals not only with presumptive 
sentencing but also with all other im
portant issues related to sentencing. 

Boochever and former Justice Robert 
Erwin. 

The entire series will be shown in 
Anchorage during the month of October 

-on KAKM, channel 7. The Criminal Jus
tice Center will then provide color video 
cassette copies to schools, community 
groups, state offices and individuals on 
a first come, first served basis. 

Additional teaching guides prepared 
by WOED Pittsburg and the Judicial 
Council of the United States will also 
be available to enhance the study of_ 
significant decisions made early in ou.r 
history. For more information, contact 
Doug Barry at the Criminal Justice 
Center. 
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University's Fall Justice Offerings 
Just. 330 Justice and Society• 

Juneau Course (Phone 789-2101) 
The University of Alaska will be of

fering a variety of criminal justice courses 
during the Fall Semester, which runs 
from September to December. The fol
lowing courses were scheduled at the time 
of publication. To obtain additional in
formation concerning Fall Justice courses 
or enrollment procedures, contact your 
local branch of the University of Alaska, 
or the Criminal Justice Center. 

Anchorage Courses (Phone 274-9217) 
Just. 110 Introduction to Justice* 
Just. 210 Principles of Corrections 
Just. 221 Justice Organization and 

Just. 250 
Just. 252 
Just. 330 

Management* 
Development of Law' 
Substantive Criminal Law* 
Justice and Society* 

Just. 393 Bush Justice and the Settle-
ment Act 

Just. 370 Judicial Policy and Court 
Administration 

Just. 394 Contemporary Corrections 
Just. 398 Senior Research 
Just. 451 Research, Planning and Policy 

Analysis* 
Just. 491 Politics and Criminal Justice 

Just. 494 Advanced Police Admini
tration 

Fairbanks Courses (Phone 479-7609) 
Just. 110 Introduction to Justice' 
Just. 251 Criminology• 
Just. 252 Substantive Criminal Law 
Just. 258 Juveniles and the Law 
Just. 221 Justice Organization and 

Management• 
Just. 250 Development of Law' 

PA 295 Administrative Concepts 

Kenai Courses (Phone 262-5801) 
PA 251 Criminology' 
PA 153 Evidence 

Palmer Course (Phone 745-4256) 
Just. 110 Introduction to Justice* 

*Required in all University of Alaska 
Justice Associ<ft~ or Bachelor degree pro
grams. 

-Grant Processing-
(Continued from page 3) 

from the Agency an estimate of the 
likelihood of his grant's proving "con
troversial." 

Skeptics may wonder whether the 
Commission will not continue to spend 
most of its time on controverted grants, 
merely concentrating on a lesser number. 
The temptation to get embroiled in the 
politics of the "goody bag" is not gone, 
just removed a step. The Commission ac
tion may not have been forceful enough. 
If a large riumber of grants are challeng
ed routinely, then the policy change will 

not produce significant improvement. 
On the other hand, can the Agency 

be fully trusted with its new responsibil
ity? Does the new policy shift too much 
power to the Agency? Are the Agency's 
internal procedures adequate to handle 
the responsibility? Commission review 
did allow the Agency to pass the buck 
and to duck hard questions under politi
cal pressure. This safety valve will be less 
availahle in the future. 

-Management Seminar-

Even the skeptics, however, want to 
give the new system a try. None were 
totally satisfied with the evident neglect 
of overall planning and problem-discus
sion under the Commission's prior pro
cedures. But real planning is itself an 
extraordinarily difficult process. Maybe 
the kind of planning involved in the 
adoption or rejection of indivudal grant 
proposals is the best that can be expected 
of a part-time commission. Most commis
sioners are more optimistic. Skeptics 
foresee merely superficial change, the 
unde1•lying need for truly coordinated 
planning being too tough a nut to crack. 
We shall see. 

(Continued from first page) 
of San Francisco. He has held a similar 
position with the Oakland, California 
Police Department and has served as pro
fessor of justice management at Michigan 
State University, the State University of . 
New York at Albany, and the University 
of Missouri. 

The other instructors are with the 
Criminal Justice Center. Peter Ring, 
Associate Editor of Alaska Justice 
Forum has a law degree from George
town University and a Master of Public 
Administration from Harvard University. 
He has served as a police legal advisor 
for the San Jose, California Police De
partment and as a manager in finance, 
justice planning, and police personnel 
units in New York City. 

John Angell ·holds a Ph.D. in Manage
ment from Michigan Slate University and 
has served as management consultant to 
justice agencies in Massachusetts, Flori
da, California, Oregon, and Illinois. He 
has taught management courses at the Na
tional Crime Prevention Institute, Uni
versity of Cincinnati, Kent State Univer
sity and Michigan State University. 

The seminar will be held at and in 
cooperation with the local branch of the 

University of Alaska in each of the four 
cities. Students who register for college 
credit and successfully complete the semi
nar will receive one credit, which can he 
used to satisfy University of Alaska Jus
tice Associate and Baccalaureate degree 
requirements. 

For further details and registration 
information, contact the Criminal Jus
tice Center. 

Alaska Justice Forum 
Criminal Justice Center 
University of Alaska, Anchorage 
3211 Proyidence Avenue 
Anchorage, Alaska 99504 
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