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Cultural Factors In Sentencing 
Factors such as race, occupation, 

and background of the defendant, as well 
as criminal history, have had significant 
effects on felony sentencing in Alaska, a 
statistical analysis conducted by the 
Alaska Judicial Council discloses. 

Alaska Felony Sentencing Patterns: 
A Multivariate Statistical Analysis is a 
preliminary report that enumerates and 
discusses the findings of the Council. 
Five offense classes were examined, in 
all cases tried between August 1 , 197 4, 
and August 1, 1976. 87 variables were 
subjected first to one-way analysis, then 
to a multiple regression analysis used to 
determine the contribution to sentencing 
length of each of the variables independ
ent of all other factors: These variables, 
comprising many aspects of the defend
ant's background and criminal history, if 
any, together with facts about the crime 
of which he was convicted, were arrived 
at on the basis of interviews with judges 
and prosecutors, and of previous studies. 

Violent Felonies . 
In violent felonies other than murder 

and kidnapping {of which there were too 
few instances to analyze). the mean sen
tence was 45.4 months. It was found that 
a defendant could expect his sentence 
to be 18.2 months longer than it would 
otherwise have been,. if he was known to 
have been unemployed eighteen months 
or more out of the previous two years. 
{The study stresses that these figures are 
estimates, not precise values. The exact 
value could vary upward or downward 
about one-third or one-fourth from the 
figure shown.) 

An increase of 23.1 months was 
found in those cases ·where the court 
knew of the defendant's having had 
parole or probation revoked. And if the 
defendant had one or more other charges 
pending at the time of sentencing, the 

sentence increas(!d by 27 .3 months, a 
figure comparable to that for actual prior 
convictions. The study adds, "Since de
fendants are innocent until proven guilty, 
this finding has distressing implications 
for the presumption of innocence, at 
least in its practical applications." 
· In burglaries, larcenies, and crimes 

of receiving and concealing stolen proper-. 
ty, "t'he mean sentence was. $.6 months. 
The sentence averaged 6.5 months longer 
if the defendant was black. Sentence in-

creased by 7.2 months when the court 
knew of the defendant's having used an 
alias. 

Fraud and Forgery 
In crimes of fraud, forgery and em

bezzlement, the mean sentence was 14.4 
months. A number of factors were found 
to associate themselves with significant 
increases. Use of an alias was identified 
with an increase of 22.3 ·months, an in
crease of 12.4 months accompanied drug 

{Continued on page 2) 

New Children's Code Emphasizes 
Needs And Well-Being Of Child 

By Arlene Warden 
Alaska Youth Advocates, Inc. 

On August 26, 1977 legislation ef
fecting rnajor. changes in Alaska's juve
nile justice system went into effect. The '. 
new law incorporates the recommenda- · 
tions of the Children's Code Revision 
Task Force, which was created by the 
Legislative Council to conduct a compre- ' 
hehsive review of existing children's. 
laws, and to examine current thinking 
on the role of the state in the lives of 
children and their families. 

the Task Force's research indicat
ed the need for revisions in many areas 
of Alaska's children's laws, including the 
categories under which the state may 
take custody of children, and the dis
p_ositional alternatives available to the 
Court in juvenile proceedings. 

Progressiveness 
Many of t!ie changes attempt to rem

edy deficiencies in statutes which allow
ed· the state to intervene in youth and 

family problems on the basis of broad, 
ill-defined criteria regarding parental be
havior, "wayward" conduct of a minor, 
or his association with "immoral" or 
other objectionable persons. The new 
statutes substitute for these value judge
ments the notion of specific harms to the 
child as the basis for state intervention, 
and thus set guidelines to measure the 
actuality or likelihood of the child's 
suffering physical or emotional harm. 
Toward this end, the Task Force pro
posed, and the legislature adopted, the 
concept of the "Child In Need of Aid," a 
classification which will replace both the 
"dependent minor" and the "Child in· 
Need of Supervision" {status offender) . 
categories. Alaska will be one of the first 
states to adopt this progressive approach 
to state custody of minors. 

Under the new statute a child may be 
brought before the Court as a Child in 
Need of Aid by meeting any of five cri

{Continued on page 2) 
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-New Children's Code- Handbook 
(Continued from first page) 

teria, including: ( 1) being habitually ab
sent from his home, refusing to accept 
available care, or having no parent or 
relative willing to care for him; (2) being 
in need of medical treatment which his 
parents are unwilling to provide, to al
leviate, cure, or prevent substantial phy
sical or mental harm; (3) having suffered 
substantial physical harm or being in im- · 
minent danger of suffering such harm as 
a result of actions committed or condi
tions created by his parents or by their 
failure to supervise him adequately; 

. (4) having been sexually abused either 
by his parents or. as a result of condi
tions created by them or by their inade
quate supervision; (5) committing de
linquent acts as a result of parental pres
sure, guidance, or approval. 

Child's Need 
It should be noted that the first of 

these criteria groups habitual runaways 
with children having no one willing to 
care for them. It f~cuses on the child's 
need for care, rather than on labeling his 
or his parents' behavior, and thus elimi
nates the distinction between status of
fenders and dependent children. Distinc
tions between the two are also eliminated 
in the dispositional alternatives now 
available to the Court. The sanction of · 
probation, for example, which was for
merly available in CHINS cases, is elimi
nated as an option in Child in Need of 
Aid dispositions. 

The Child in Need of Aid concept is 
in keeping with current thinking that co
ercive state action has the potential to 
place a child in a position more detri
mental than being left alone, and that the . 
state's capacity to intervene should be 
defined by specific standards and guide
lines rather than left to the subjective · 
discretion of judges and social service 
personnel. The need to limit discretion in 
decisions affecting the child's well-being 
is seen in the standards appearing in other 
sections of the Act as well. Predisposition 
reports, guardian ad litem appointments, 
child custody decisions, review hearings, 
and Court commitment and supervision 
orders are all governed by objective cri
teria and guidelines designed to promote 
strict regulation of the state's interven
tion in the lives of children and families. 

Court orders, for example, whether 
for placement, supervision, or commit
ment of minors, are now limited to a 
maximum of two years. This change 

represents a major shift in the concept of 
juvenile rehabilitation, eliminating the in
determinate sentence by which children 
were committed to the Department of 
Health and Social Services until they were 
"better." That sentence often resulted in 
children's being institutionalized for 
longer periods of time than adults who 
committed the same offense. Now, with 
a two year maximum and an extension 
granted by the Court only if the state 
can demonstrate that it is in the child's 
and public's "best interest," it is hoped 
that the child's treatment will be planned 
and implemented quickly. In its predis
position reports and requests for exten
sions, the state will be forced to assess 
the facilities actually available for treat
ment and placement of the child, and to 
evaluate whether removal of the child 
from his home, is in fact, the "least detri
mental alternative." 

Right to Counsel 
The new code also underscores the 

im.portance of the minor's right to coun
sel in delinquency proceedings. It re
quires the Court to appoint counsel to an 
indigent minor unless the minor has made 
a "knowing and intelligent" waiver with 
parental concurrence. In cases where the 
minor is accused of committing a feloni
ous ·act, the Court cannot accept a waiver 
of counsel until the minor has consulted 
an attorney. 

These changes were occasioned by 
the need to make certain that minors in 
delinquency proceedings understand the 
importance and potential benefit of being 

·represented by counsel. Further, in fel
ony case~. assistance of counsel will in
sure that th~ minor receive a full expla
nation of dispositional alternatives as 
well. 

The second edition of One 
Nation Under Age, a handbook of 
Alaska juvenile law and rights, has 
just been prepared by Alaska Youth 
Advocates, Inc. The book answers 
frequently asked questions about 
juvenile laws (emancipation, em
ployment, marriage, etc.) and des
cribes how the juvenile justice 
system functions. · Services avail
able to youth and families, includ
ing crisis, medical, and legal re
sources, are listed. The second edi
tion also incorporates information 
concerning the new children's laws . 
It is available at no charge from 
Alaska Youth Advocates, Inc., 
529 I Street, Anchorage, Alaska, 
99501 (274-6541 ). Requests for 
mailed copies should be accompani
ed by 25 cents per copy for post
age. 

Other significant changes in the new 
children's code· include lowering the age 
of majority from 19 to 18 years and 
transferring the jurisdiction of minors 
accused of fish and game or parks and 
recreation violations from juvenile to 
District Court. 

Additionally, the procedural rights of 
minors have been strengthened in the 
areas of review hearings, foster care trans
fers, and access to predisposition reports. 
The rules governing selection, appoint
ment and duties of the guardian ad litem 
have also been clearly established. 

Alaska Youth Advocates has pre
pared a memorandum which sets forth 
each of the changes in detail. ·Interested 
persons may contact them at 274-6541 
for copies. 

.-Sentencing Study-
(Continued from first page) 

dependence, and alcoholism was associ
ated with a five month increase. When the 
defendant had other charges pending at 
the time of sentencing, the sentence in
creased by 7 .4 months. Unemployment 
during at least eighteen months out of the 
previous two years was associated with an 

- increase of 6.9 months. Sentence length 
increased by 10.9 months when past re
vocation of parole was found. Being 
black was not a factor in sentence length 
for these crime's, or for crimes of vio
lens:e. 

Sentence length was found to de
i;rease in forgery, fraud, and embezzle
ment cases by 4.6 months if the defen
dant's occupation was white collar, pro
fessional, or supervisory, and by 6.5 
months if he had no occupation (even 
though an increase in sentence length 
was noted if he had a history of recent 
unemployment). 

Drug Offenses 
The study found that drug offenses 

were distinguishable from all other of
fense classes "in that many socio-econo

(Continued on page 6) 
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Code Eliminates Degrees Of Murder 
This is the second article in a series 

highlighting the major areas of rewriting 
in the Proposed Revised Alaska Criminal 
Code. 

by Barry Stern 
Staff Counsel 

Criminal Code Revision Subcommission 
The criminal homicide article of the 

Proposed Revised Alaska Criminal Code 
includes three crimes-murder, mansla
ughter and criminally negligent homi
cide. These classifications replace the 
existing crimes of first degree murder, 
second degree murder, and manslaugh
ter. 

Murder 
Under the Revised Code a person 

commits murder if he causes death ( 1) in
tentionally or knowingly; (2) recklessly 
under circumstances manifesting extreme 
indifference to the value of human life; 
or (3) in the course of, furtherance of, 
or in flight from the commission or at
tempted commission of certain violent 
felonies. Murder is punishable by im
prisonment for a specific term not to 
exceed 99 years. 

The primary distinction between first 
and second degree murder in existing law 
is that the first degree crime requires 
proof of premeditation or, as it is re
ferred to in the statute, "deliberate and 
premeditated malice." The Alaska Su
preme Court, however, has held that any 
prior design to kill, even if formed only 
an instant before the killing, may be suf
ficient to establish premeditation. Such a 
broad construction of the phrase "de
liberate and premeditated malice" makes 
it difficult, even for those well-versed in 
the intricacies of existing law, to per
ceive a difference between the two de
grees of murder. 

Even if the concept of premedita
tion could be adequately explained, how
ever, it is doubtful whether that single 
factor can satisfactorily form the basis 
of a sentencing distinction between the 
two degrees of murder. A senseless spur
of-the-moment killing may display more 
cruelty and disregard for the value of 
human life than . a deliberate killing. 

In the Revised Code, murder is de
fined primarily in terms of intentionally 
or knowingly causing the death of an
other. The defendant's conscious objec
tive must be to cause death, or he must 
be aware that his conduct is substantial
ly ·e:erfaih tO" cause such a result. The re-

vised statute also provides that the per
son who merely intends to cause serious 
physical ·injury, or who knows that his 
conduct is substantially certain to cause 
such injury, will be guilty of murder if 
death results. 

A killing caused "recklessly under 
circumstances_ manifesting extreme indif-

' ference to the value of human life" will 
be murder under the Revised Code even 
though the defendant did not intend to 
cause death or serious physical injury. 
Thus, the person who fires a pistol into 
a crowded· room, lacking a specific in
tent to kill but completely indifferent 
to whether he kills or not, will be guilty 
of murder if death results. Should the 
trier of fact find that the act, though 
reckless, did not demonstrate extreme 
indifference to human life, the accused 
may be convicted of manslaughter. 

Felony Murder 
The -murder statute contains a sep

arate section on felony murder. To its 
supporters, the felony 111urder rule repre
sents a major deterrent to prospective 
criminals and repeat offenders. Under the 
cqmmon lpw rule, the felon is held lia
ble for all death.s occurring during the 
commission of certain felonies for two 
reasons: his culpable mental state in com
mitting .the underlying felony satisfies the 
mens rea requirement of murder, and the 

· underlying felony is the proximate cause 
of, and foreseeably results in, death. 

Even if the death is unforeseeable 
and completely accidental, however, it 
has been argued that since such deaths 
occur disproportionately often in connec
tion_. with certain violent felonies, the 
criminal law may justifiably impose 
special sanctions to discourage such 
crimes. The person who commits a viol
ent felony in spite of this discourage
ment does so at his own peril with re
gard to unforeseeable as well as foresee
able consequences. 

For all practical purposes Alaska 
does not now have a felony murder pro
vision. In Gray v. State, the court held 
that under Alaska's peculiar statutory 
formulation, an "intent to kill" is a neces
sa_ry· element of felony murder. Thus, an 
unintended or accidental killing occurring 
during the -commission of a felony listed 
in the ·existing statute will not invoke the 
felony murder rule. 

Intent to kill is not an element of 
the felonv murder provision contained in 

the Revised Code. Instead, a felon will be 
guilty of murder if any person causes the 
death of any nonparticipant in the crime 
during, in furtherance of, or in flight 
from one of the underlying felonies. The 
limitation to deaths of nonparticipants 
insures that a felon will not be liable for 
the death of his accomplice caused, for 
example, by a bank guard attempting to 
apprehend the felons. If a bystander is 
killed in crossfire between the felons and 
the guard, however, the felons will be 
guilty of felony murder. 

With regard to the felonies that will 
trigger the application of the felony 
murder rule, the Code makes several 

. changes in existing law. The existing 
statute lists rape, arson, robbery and bur
glary as felonies that will support the ap
plication of the rule. Under the Revised 
Code, however, only those forms of sex
ual assault, arson and burglary that cre
ate a serious risk of violence wil I activate 
the rule. Since all robberies involve the 
use or threatened use of force against the 
person, robbery in any degree is sufficient 
to bring the felony murder rule into play. 
The Revised Code expands upon exist
ing law by adding first degree kidnapping 
and felonious escape to the list of under
lying felonies since those crimes were 
viewed by the Subcommission as involv
ing a high danger to human life. 

Mans1aughter and 
Criminally Negligent Homicide 

In the Revised Code, manslaughter is 
defined as any intentional, knowing or 
reckless killing in circumstances not 

· amounting to murder. Under the Revised 
· Code the defendant must act at least 
. recklessly to be guilty of manslaughter. 

Culpably negligent homicide, a form of 
manslaughter under existing law, con
stitutes the distinct crime of criminally 
negligent homicide under the Code. Man
slaughter is classified in the Revised Code 
as a class A felony; criminally negligent 
homicide is a class B felony. 

The culpable mental states of reck
lessness and criminal negligence are simi
lar in two respects. Both involve a "sub
stantial and unjustifiable risk that the re
sult will occur" (in the case of a homi
cide, death) and both require a disregard 
of that risk constituting "a gross devia
tion from the standard" of conduct or 
care that "a reasonable person would ob
serve in the situation." Recklessness, 

(Continued on page 8) 
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By Peter S. Ring 
This installment of our survey of the law of search and seiz

ure deals with automobile searches and searches by private per
sons. For lawyers, judges and laymen alike, no issue related to 
search and seizure is more complex and difficult to grasp than 
auto searches. In large measure this results from the fact that the 
United States Supreme Court has never been able to settle on a 
single, consistent line of decisions on the issue. 

In an unsettled area it is helpful to begin an analysis by look
ing for what seems most settled. Where automobile searches are 
concerned, three points appear to be fairly well settled and wide
ly accepted. First, the word "automobile" is not a talisman in 
whose presence the Fourth Amendment fades away (Coolidge v. 
New Hampshire, 403 U.S. 443, 461 [1971] ). Second .. a search, 

and it thus remained inherently mobile. Consequently, it could be 
searched without a warrant. 

The broad implications of the holding in Chambers required 
that the Court restrict the scope of the decision. In Coolidge v. 
New Hampshire, supra, the Court held that a warrantless search 
of a vehicle at a police station two days after it had been im
pounded in the defendant's driveway did not fit within the 
Carroll/Cham_be~s holdings. The defendant was under arrest, his 
wife was in protective custody in another town, and police offi
cers were guarding the defendant's premises. In the constitution
al sense, the car simply was not mobile. By no stretch of legal 
reasoning could it be said that it was impractical to get a warrant. 
Chambers was distinguished on the grounds that it dealt with 
cases in which the vehicles were stopped, and arrests made, on 
the open highway. 

A BRIEF HISTORY OF SEARCH AND SEIZURE 
even of an automobile, is a subtantial invasion of privacy (United 
States v. Ortiz, 422 U.S. 891, 896 [1975]). Third, the privacy 
expectations associated with automobile travel are in some re
gards less than those associated with a home or an office (Card
well v. Lewis, 417 U.S. 583, 590 [1974] ). 

The genesis of the concept of automobile searches a·s excep
tions to the Warrant Clause of the Fourth Amendment is to be 
found in the Supreme Court's decision in Carroll v. United Stales, 
267 U.S. 132 ( 1925). which upheld a warrantless search of a 
vehicle under the theory that an emergency'situation existed be
cause of the inherent mobility of an automobile.'In brief, the line 
or argument went something like this: because a number of per
sons might have an absolute right to possession of an auto.mobile, 
by the time the police obtained a warnint to se.;;irch' the' vehicle 
someone might have driven it, and its contents .• out of the juris
diction before the warrant could be executed. 

This line of reasoning governed the qispositior:i of most cases 
involving automobile searches from 1925 until 1970. Then, in 
response to the development of the privacy theory in cases such 
as Katz v. United States, 389 U.S. 387 (1967). a·second line of ar
gument was developed. In Chambers v. Maroney, 399 U.S. 42 
(1970). the Court introduced the theory that a significantly lesser. 
expectation of privacy obtained in the case· of an automobile 
than in those of homes or offices. Automobiles, unlike homes, 
have been subjected to pervasive and continuing. governmental 
regulation and control, including periodic inspections and li
censing requirements, Finally, the expectation .of privacy is fur
ther diminished by the very" fact that travel in an automobile 
takes place in public. 

Chambers, in fact, produced a significant expansion of the 
Carroll doctrine. The expansion stemmed from the fact that in 
1964 the Court had held in Preston v. United States, 376 U.S. 
364, that a search of a vehicle, without a warrant, which occur
red after the driver was booked into a station house at a time and 
place remote from those of the arrest, was invalid. The Court con
cluded that once the car had been impounded it was immobilized 
and thus outside the reasoning of the Carroll holding. In short, 
it could not be removed from the jurisdiction. 

In Chambers, on the other hand, the Court held that until a 
search warrant was actually obtained, the Fourth Amendment did 
na't authorize the seizure and prevention of access to the vehicle, 

Searches Incident to Arrest 

This last point brings into focus one of the important as
pects of vehicle searches. As a practical matter; most vehicle 
searches follow the arrest of the driver for some motor vehicle 
violation. Consequently, vehicle searches are also governed by the 
case law associated with warrantless searches incident to a lawful 
arrest. (See the August Forum for a discussion of that issue.) 

The limits on the scope of a warrantless search incident to a 
lawful arrest were set forth by the Court in Chimel v. California, 
395 U.S. 752 (1969). Briefly stated, they permit searches of only 
the area within the immediate physical control or reach of the 
person under arrest. 

In Cady v. Dombrowski, 413 U.S. 433, (1973), the defend
ant argued that once he was under arrest and out of the vehicle, 
Chimel controlled and the car could not be searched under the 
Carroll doctrine because its contents were no longer within his 
immediate physical control or reach. Therefore a warrant would 
be required for search since that requirement would entail only 
the lesser intrusion of immobilizing the car until the obtaining of 
the warrant. Of this the Court said: 

But which is the "greater" and which ·is the "lesser" in
trusion is itself a debatable question and the answer may 
depend upon a variety of circumstances. For constitu
tional purposes, we see no difference between on the 
one hand seizing and holding a car before presenting the 
probable cause issue to a magistrate and on the other 
hand carrying out an immediate search without a war
rant. 399 U.S. at 51-52. 
A good deal of the confusion surrounding searches of vehi

cles stems from the reasons for the search. For the most part, 
the cases which we have discussed so far are associated with 
searches for evidence incident to a lawful arrest. 

The more recent cases reaching the Supreme Court have 
stemmed from searches with different reasons: the inventory of 
the contents of the vehicle. The most recent decision of the Court 
in this area, South Dakota v. Opperman, 428 U.S. 364 ( 1976). 
seems, for the moment, to have settled issues surrounding inven
tory searches. 

In Opperman, the Court noted that there are a number of 

(Continued on page 5) 
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(Continued from page 4) 
circumstances that require the police to take custody of a vehi
cle: accidents, the removal of illegally parked vehicles which pre
sent a problehl to the free flow of traffic, etc. 

Further, the Court noted that once the police take custody 
of such vehicles they frequently, as a matter of routine practice 
or departmental policy, conduct inventory searches of these ve
hicles. Such practices have developed for three distinct reasons: 
(1) protection of the owner's property while it remains in police 
custody; (2) protection of the police against claims of lost or sto
len property; and (3) protection of the police from potential 
danger. 

The Court pointed out that the legality of inventory searches 
need not depend on the existence of state laws authorizing such 
searches, but upon their reasonableness. And, each ·case must be 

selves, could not be searched without a warrant. 

Alaska Vehicle Searches 

In Alaska the law on vehicle searches is in general accord 
with the holdings of the United States Supreme Court. In the 
leading case, Daygee v. State, 514 P2d. 1159 (Alaska 1973), 
the Court held that: 

[Al search is incident to an arrest as long a~ it is made 
substantially contemporaneously with the arrest. The 
search of the vehicle should not depend on whether or 
not the person or persons arrested are in the car or have 
been recently removed from the car for purposes of ef
fectuating the arrest. We reach this conclusion because 
it would be an unusual situation for a police officer not 

A BRIEF HISTORY Q,F SEARCH AND SEIZURE 

decided on the basis of its own facts. 
Thus, while Opperman seems to uphold routine inventory 

searches, even that decision has some limits. In dicta, the Court 
appears to have suggested that if inventory searches are used by 
the police as a pretext for concealing some investigatory motive, 
then they may be unreasonable. · 

Items not in Plain View 

One final point in the Opperman case is worthy of me_ntion. 
The evidence seized (marijuana) was four:id in an unlocked glo_ve 
compartment. Because the Court upheld the generai practice of 
inventory searches as being reasonable, items which fell into plain 
view during the "search" would be admissible. 

What, however, happens to items that are not in plain view? 
In Opperman, the Court noted that it could find no means of_ dis
tinguishing between the two areas. Once the officers were law
fully in the car, it would not be unreasonable for.them. to look in 
the unlocked glove compartment because vandals, too, would 
have ready access to it, and if, for example, they fourid a weapon, 
they cou Id create a potential threat of harm to society. 

Along similar lines, in Cady v. Dombrowski, S:upra, the Court 
upheld the warrantless search of a locked trunk in a vehicle which 
was stored on an unprotected lot several miles from the police 
station. The defendant in that case was a Chicago police officer 
who had been in an accident which immobilized the car. The po
lice, in a search of his person, did not find a service revolver on 
him and because they had knowledge of the fact that depart
mental regulations required that he carry the weapon at all times, 
they searched the trunk. Incriminating evidence was found. The 
search was upheld on the theory that because the-car was unpro
tected, vandals might gain access to the trunk and find a weapon. 

To summarize the holding of the U.S. Supreme Court, inven
tory searches are considered reasonable if they are routinely prac
ticed, if they are not used as a pretext for concealing an investi
gatory police motive, and if one or more of the tluee reasons why 
they are generally conducted is present in the case. This last 
consideration is critical. The Court might well conclude that a 
vehicle was impounded and sealed in the presence of neutral 
witnesses, then,iafter stored in an impenetrable area, and from 
which th~· police had no reason to anticipate any danger to theme 

to remove a suspect from a car while going through the 
arrest process, both for reasons of safety and because of 
the practical physical limitations of effecting an arrest 
in such a confined area. 514 P2d at 1166 (footnote 
omitted). 
The Alaska Supreme Court went on to note that: 
The search referred to above, however, would only go 
to visible areas within easy reach of the suspect and 
would not permit the opening of closed spaces or open
ing of closed containers. The car should then be immobi
lized and stored pending further judicial process of 
search or release to a proper party. 514 P2d at 1166. 
It is important to note that the Court did not base the seiz

ure of the evidence in Daygee on an inventory theory, but upon 
the need to prevent the possible loss or destruction of evidence. 

The Alaska Supreme Court has not, as yet, squarely faced the 
"inventory" search issue. Since inventory searches can be dis
tinguished from those incident to a lawful arrest, it is difficult to 
predict how the Court might resolve this issue. The general prob
lems associated with inventory searches are compounded by some 
of Alaska's unique circumstances. Outside its urban areas, it is 
difficult to practically and effectively impound a vehicle while a
waiting issuance of a search warrant. This is especially true for 
the lone State Trooper, who may have to leave a vehicle unat
tended for long periods of time while he first transports a pri
soner to a detention facility and thereafter initiates the search 
warrant process (assuming a judge is nearby). While the vehicle is 
unattended, even its locked areas are subject to vandalism by the 
determined thief. At the very least, therefore, there would ap
pear to be some grounds for permitting inventory searches in 
certain limited circumstances. In the final analysis, however, we 
must await further word from the Court on this issue. 

Private Person Searches 

Forum readers may recall that in our early discussions of the 
law of search and seizure we pointed out that, generally speaking, 
searches and seizures conducted by private persons are not gov
erned by the Fourth Amendment. This issue becomes in these 

(Continued on page 6) 
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-BRIEF HISTORY OF SEARCH AND SEIZURE-
(Continued from page 5) 

cases one of determining what is a "private person." 
In Bell v. State, 519 P2d 804 (1974), the Court stated: 
A search by a private person not acting in conjunction 
with or at the direction of the police does not violate 
the constitutional prohibitions ag.ainst unreasonable 
searches and seizures. 519 P2d at 807. 
The reasons why the conduct of private persons is not cov

ered by the Fourth Amendment become apparent when we 
recall the reasons why the Amendment was proposed and adopt
ed. It was designed to eliminate the practices of the government 
associated with the issuance and execution of Writs of Assistance 
in colonial times. (See the first issue of Forum for a more de
tailed review of this practice.) The Fourth Amendment was 
not directed towards the actions of private individuals because 
then, as now, conduct constituting a search and seizure was ac
tionable under tort law (trespass or replevin, etc.) or criminal law 
(trespass, burglary, larceny, etc.). 

Quite obviously, the moment when a person is acting "in 
conjunction with or at the direction of the police" wfll depend 
upon all the facts and circumstances of the case. While there are 
no search and seizure cases dealing strictl.Y . wjth "private per
sons," some guidance on the matter is :pro~id°ed In .Tarneff ~-
State, 512 P2d 923 (1973). ' 

In that case a confession had been obtained from the defend-
ant by a private investigator. The Court found: 

In this case [the investigator) was wqrking closely with 
the police as an arson investigator. He had .Promised to 
turn over any statement he obtained. to the police and 
had .• in fact, enlisted the aid of the police and the 9i.strict 
attorney's office to gain access to the appellant, ... 
512 P2d at 934. II.; " 

Thus, it might be held that a private person, such as an air
line employee authori-zed by law or tariff regulations to open air 
freight packages or luggage, who received training from the police 

on how to "spot" possible drug shipments and routinely opened 
suspect parcels, is not a "private person" for Fourth Amendment 
purposes. It might well be argued that such a person was "acting 
in conjunction with or at the direction of the police." 

The "private person" cases in the area of search and seizure 
which have reached the Alaska Supreme Court have usually in
volved searches conducted by a state employee who was not a law 
enforcement officer. That the conduct of such persons is govern
ed by the Fourth Amendment was made clear by the Alaska 
Supreme Court in Bell v. State. There the Court observed: 

The controlling principle does not depend so much upon 
which department of state government employs the of
ficer, but instead upon the nature of the duties per
formed and the part the officer may have played in the 
course of events leading to [an] arrest and the seizure 
which followed. 

To summarize the law related to private person searches, if 
there is any evidence that a person not employed by a govern-

· mental agency is acting for or with a governmental official, his 
actions immediately become suspect. In the case of governmental 
employees who are not law enforcement officials, the nature of 
their duties will control. In other words, even. if the non-law en
forcem.ent governmental official is not acting in conjunction with 
or at the direction of the police he is likely to be governed by 
the Fourth Amendment if his duties involve the enforcement of 
l11ws or regulations. (See Woods and Rohde, Inc. v. State of 
Alaska, Department of Labor, No. 1433, June 2, 1977 [Alaska], 
in which the court decided that OSHA searches could not be con
ducted without a search warrant if the owner of the business did 
not consent to the search.) 

There will be one additional installment of the survey of 
search and seizure law, discussing the complex concept of plain 
view. 

-Sentencing Study- victim (short of death) nor the use of a 
firearm by the defendant had any signifi
cant independent impact on sentence 
length. (Continued f;om page 2) 

mic considerations not strictly related to 
degree of culpability or pr!or criminal 
history were found to contribute very 
substantially to sente.nce length." 

The mean sentence was 11 .7 months. 
Being black was associated with an in
crease of 11.9 months; low income an 
increase of 6.2; and an occupation with 
the military an increase of 12.9. On the 
other hand, a decrease in sentence length 
of 6.4 months was found when the de
fendant had education beyond high 
school, .and an occupation of an other 
than blJe collar or military nature was ac-

companied by a decrease in sentence time 
of 7 .2 months . 

. Certain variables were found to have 
no significant impact in any of the of
fenses studi.ed. Among them were type of 
military discharge, number of depend
ents, being a Native Alaskan, and having 
a juvenile record. The age of the de
fendant had a significant impact on drug 
offenses alone, and in them age matter
ed only if the defendant was under twen
ty-on!_). years old at the time of commis
sion of the act (tending to lessen the 
penalty). In the violent crime category, 
neither extent of physical injury to the 

Strictness and Leniency 
The study looked '!t two additional 

variables not pertaining to the defend
ant himself, "strictness" and "leniency" 
of the judge, and found them to be an 
important determinant of length of sen
tence, independent of any other factor 
or combination of factors. Discussing the 
method by which the categories of strict 
and lenient were tentatively derived, the 
study notes: "If a judge imposed sen
tence for four or more charges in an of
fense class, he was designated as 'strict' 

(Continued on page 8) 
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This calendar will list upcoming con
ferences and training sessions for crimi
nal justice practitioners throughout the 
United State.s. 

West 
Sept. 12 and 13: "Reality Therapy," 

Modesto Regional Criminal Justice 
Training Center, _P.O. Box 4065, 
Modesto, Ca. 95352. 

Sept. 19-23: "Problems· in Case Manage
ment, 1," Modesto. 

Sept. 25-0ct. 14: Regular Session, Na
tional College of the State Judiciary, 
Judicial College Building, Reno, Nev. 
89557. 

Sept. 25-30: "Sentencing Felons," Na
tional College of the Nevada State 
Judiciary. 

Sept. 26:"Juvenile Court Law," Modesto. 
Sept. 26-30: "Hostages: Tactics and Ne

gotiation Techniques," San Diego, 
Ca. (International Association of 
Chiefs of Police, Eleven Firstfield 
Road, Gaithersburg, Md. 20760). 

Sept. 27-29: "Transactional Analysis," 
Modesto. 

Oct. 2-7: "Civil Litigation," National Col
lege of the Nevada State Judiciary. 

Oct. 9-14: "Criminal Evidence," National 
College of the Nevada State Judi
ciary. 

Oct.11-14:"Group Counseling," Modesto. 
Oct. 13-15: "50th Annual Seminar," 

California Association of Criminal
ists, Office of the District Attorney, 
Santa Clara County, 1557 Berger 
Dr., Suite B-2, San Jose, Ca. 95112. 

Oct. 23-Nov. 4: "Special Court," Nation
al College of the Nevada State Ju: 
diciary. 

Oct. 23-28: "Evidence," National College 
of the Nevada State Judiciary. 

Oct. 24-28: "Problems in Case Manage
ment," Modesto. 

Oct. 17-20: "Annual Training Seminar," 
International Association of Women 
Police,_ Tucsori, Az. (International 
AssociatiOn of Women Police. Execu
tive Director, 11017 Jacaranda Drive; 
Sun City, Az. 85351). 

Oct. 30-Nov. 4: "Search and Seizure," 
National College of the Nevada 
State Judiciary. 

Midwest 
Sept. 7-9: "Organized Crime," Case 

Western Reserve University Center 
for Criminal Justice, Gund Hall, 
1~075 East Blvd., Cleveland, Ohio-
44106. 

Sept. 12-30 (and Oct.17-Nov.4): "Tech
nical Accident Investigation," North
western University Traffic Institute, 

"405 Church St., Evanston, Ill 60204. 

Alaska Justice Forum 

Justice 
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Calendar 

Sept. 12-23: "Supervision of Police Per
sonnel," Northwestern. 

Sepf. 13-15: "Burglary Investigation," 
Case Western Reserve. 

Sept. 13-0ct. 13: "Principles of Business 
· and lndustria·I Security," Case West

ern Reserve. 
Sept.14-15: "Cargo Security: Profit in 

Prevention," Chicago, Ill. (U.S. De
partment of Transportation and 
Transportation Association of Ameri
ca, Suite 1107, 1100 17th St. N.W., 
Washington, D.C. 20036). 

Sept. 19-23: "Special Weapons and 
Tactics," Case Western Reserve. 

Sept. 21-23: "Seminar on Personal Ad
justment Problems of Law Enforce
ment Personnel," Administration of 
Justice Department, Rockhurst Col
lege, 5225 Troost Avenue, Kansas 
City, Mo., 64110 (in cooperation 
with Northwestern University Traf
fic Institute). 

Sept. 27-29·: "White Collar Crimes," 
Case Western Reserve. 

Oct. 3-14: "On-Scene Accident Investi
gation," Northwestern. 

Oct. 6-7: "Evaluating Personnel," Case 
Western Reserve. 

Oct. 10-14: "Police Budget Preparation 
Workshop," Northwestern. 

Oct. 11-13: "Police Communications," 
Case Western Reserve. 

Oct. 17-20: "Police Labor Relations," 
St. Louis, Mo. (International Asso
ciation of Chiefs of Police). 

Oct. 17-Dec. 1.6: "59th Basic Police 
School," Case Western Reserve. 

Oct. 18-Nov. 17: "Private Investigator 
Training," Case Western Reserve. 

Oct. 24-28: "Supervision of Personnel," 
Case Western Reserve. 

Oct. 25-29: "Trial Techniques," Chicago, 
Ill. (National College of District 
Attorneys, College of Law, Univer
sity of Houston, Houston, Tx. 
77004). 

Oct. 29: "Traffic Template and Calcu
lator Workshop," Northwestern. 

Oct. 30-Nov. 2: "Legal Problems in Pol
.. ice Administration Seminar," North-
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western. 
South 
Sept. 8-10: "Prosecutors Education Insti

tute," National College of District 
Attorneys, College of Law, Univer
sity of Houston, Houston, Tx. 
77004. 

Sept. 12-16: "Police Public Information," 
Atlanta, Geo. (International Associa
tion of Chiefs of Police). 

Sept. 12-16: "Homicide Investigation," 
Florida Institute for Law Enforce
ment, P.O. Box 13489, St. Peters
burg, Fla. 33733. 

Sept. 19-23: "Law Enforcement," Law 
Enforcement Institute, University of 
Maryland, College Park, Md. 

Sept. 19-23: "Police Manpower and Re
sources Management," Atlanta, Geo. 
(International Association of Chiefs 
of Police). 

Sept. 26-30: "Instructors/Trainers," Uni
versity of Maryland. 

Oct. 2-5: "Crime and the Elderly," 
Tampa, Fla. (National College of 
District Attorneys). 

Oct. 5-7: "Hostage Negotiation," Florida 
Institute for Law Enforcement. 

Oct. 9-13: "Management Skillshop," 
University of Maryland. 

Oct. 11-15: "Organized Crime," Na
tional College of District Attorneys, 
Houston, Tx. 

Oct. 17-21: "Auto Theft Investigation," 
Florida Institute for Law Enforce
ment. 

Oct. 17-31: "Police Corruption Issues," 
Savannah, Geo. (International As
sociation of Chiefs of Police). 

Oct. 31-Nov. 4: "Homicide Investiga
tion," University of Maryland. 

Oct. 31-Nov. 3: "Advanced Police Com
puter Applications and Manage
ment," Washington, D.C. (Interna
tional Association of Chiefs of 
Police). 

Facilities 
Planning 

The "Alaska Justice Facility 
Planning Conference," co-sponsor
ed by the Criminal Justice Planning 
Agency and the Criminal Justice 
Center, will be held in Anchorage 
on September 12 and 13, and in 
Juneau on the 15 and 16. For fur-

• ther information or to make re
servations, contact the Criminal 
Justice Planning Agency, Pouch AJ, 
Juneau, 99811, (907) 465-3522, or 
the Criminal Justice Center . 
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-Code's Homicide Classifications-
(Continued from page 6) 

however, requires a "conscious disre
gard" of that risk-the defendant must 
subjectively be aware of the risk. The 
criminally negligent defendant, on the 
other hand, is unaware of the risk and, 
hence, disregards it unconsciously. In one 
limited situation, however, proof of 
recklessness need not depend on an actual 
awareness of risk: "a person who is un
aware of a risk of which he would have 
been aware had he not been intoxicated 
or using drugs also acts recklessly with 
respect to that risk." Consequently, the 
drunk driver who causes death will be 
charged with manslaughter under the Re- . 
vised Code, as he is in existing law. 

The defendant who consciously dis
regards a "substantial and unjustifiable 
risk" that his conduct will cause death is 
guilty of manslaughter under the Re
vised Code if death results. The defend
ant who causes death but was unaware of 
the risk is guilty of criminally negligent 
homicide. 

Manslaughter will cover all reckless 
killing, and is comparable to involuntary 
manslaughter at common law. If it can be 
established that the defendant acted reck
lessly, but "under circumstances mani
festing extreme indifference to the value 
of human life," the defendant may be 
convicted of murder. 
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Another form of manslaughter cover
ed under the Revised· Code is the inten
tional killing committed in the "heat of 
passion" in response to a serious provo
cation. At common law this form of hom
icide was included within the definition 
of voluntary manslaughter. Existing law 
p~ovides little guidance in interpreting 
the scope of the "heat of passion" de
fense in Alaska. One statute provides that 

·a homicide committed "by accident or 
misfortune in the heat of passion, upon a 
sudden and sufficient provocation" is ex
cusable, .but fails t8 consider intentional, .. 
as distinguished from accidental, killings 
under such circumstances. 

Despite the lack of statutory guid
ance, Alaska courts have acknowledged 
the crime of voluntary manslaughter, 
which includes intentional killings com
mitted in the heat of passion. The Revis
ed Code substantially codifies the com
mon law rule, and provides that a killing, 
if committed in the heat of passion, is 
mitigated to manslaughter, from what 
would otherwise be murder. 

The next article in this series will 
discuss Assault. U.C.L.A- Alaska Law 
Review's winter issue will feature a 
more extensive article by Barry Stern on 
the Criminal Code revision. 

-Sentencing Study-, 
(Continued from page 3) 

if his average sentence was at least twice 
as large as the average for the entire of
fense class, and as 'lenient' if his average 
was no more than one-half the average 
for the entire offense class." 

This tentative grouping was then sub
jected to a multiple regression analysis, 
to ensure that a judge's categorization as 
strict or lenient would not in fact be the 
result of other, mitigating factors. 

When the judge was categorized as 
strict, an increase in sentence length of 
45.6 months was observed in violent 
crimes other than murder and kidnapp-

ing. In burglaries, larcenies, and crimes of 
receiving and concealing, leniency was 
found to accompany a decrease in sen
tence time of 8.2 months, while it ac
companied a 5.1 month decrease in 
cases of forgery, fraud, and embezzle
ment_ Strictness increased sentences for 
drug felonies by 22 months. 

A limited number of copies of the 
study, which explains in detail the me
thods of analysis and lists a number of 
additional figures, are available from the 
Alaska Judicial Council at 303 "K" 
Street, Anchorage, Alaska 99501. 
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